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1 Filed Aug. 25, 1955 

Civil Action No. 3770-55 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


American Security and Trust Company, Trustee u/w of 
Ella Orme, deceased, 15th & Pennsylvania Avenue, 
N.W., Washington 13, D.C. 

Plaintiff, 


v. 


1. Edgar J. Orme, 2540 Massachusetts Avenue, N.W., 

Washington, D.C. 

2. Kathryn E. Orme, 3517 Cummings Lane, Chevy Chase, 

Maryland 

3. Ida Orme Cummings, 3316 Shepherd Street, Chevy 

Chase, Maryland 

4. Charles T. Orme, 3517 Cummings Lane, Chevy Chase, 

Maryland 

5. Rita Orme Lee, R.F.D. #2, Falls Road, Rockville, 

Maryland 

6. John F. Owens, 3517 Cummings Lane, Chevy Chase, 

Maryland 

7. Frank B. Owens, 3517 Cummings Lane, Chevy Chase, 

Maryland 

8. Violet E. Orme, Route 2, Pound Ridge, New York 

9. Marguerite 0. Dent, 2932 Macomb Street, N.W., Wash¬ 

ington, D.C. 

10. Mary Orme Kenney, 515 East Joan Street, Tucson, 

Arizona 

11. Kathleen 0. Bolton, 9208 Wendell Street, Silver 

Spring, Maryland 

12. James W. Orme, Jr., Laytonsville, Maryland 

13. Robert C. Orme, Seven Locks Road and Bluewater 

Lane, Bethesda, Maryland 


Defendants. 



2 Complaint for Construction of Will and Instructions 

to Trustee 

j 

1. This Court has jurisdiction of the cause under its gen¬ 
eral equity powers (Sections 11-301 and 11-306, D.C. Code 
1951) to construe wills and instruct trustees. This Court 
also has jurisdiction of the cause under its statutory pow¬ 
ers to enter declaratory judgments (28 USC Section 40Q). 
The property involved, held under testamentary tru^t, 
hereinafter set forth, is personal property located in the 
District of Columbia valued in excess of Three Thousand 
Dollars ($3,000.00). 

2. The plaintiff, American Security and Trust Com¬ 
pany, is a corporation duly organized and doing business 
under the laws in force in the District of Columbia ajid 
having its principal office and place of business in said Dis¬ 
trict, where it is engaged in the trust and banking business, 
and brings this suit as the Trustee under the Last Wlill 
and Testament of Ella Orme, to determine the persons 
entitled to the property hereinafter more fully described, 
held by it as such Trustee. 

3. The defendants are persons who claim interests in 
said property. Their relationship to Ella Orme and to the 
trust is more fully set forth in paragraphs 4 through 15 jof 
this complaint. Plaintiff is informed and believes that all 
of said defendants are citizens and residents of the United 
States; that all are non-residents of the District of Colum¬ 
bia at the addresses stated in the caption of this complaint, 
with the exception of Defendants Nos. 1 and 9, who are 
residents of the District of Columbia, and that they are all 
of full age and otherwise sui juris . 

4. Ella Orme died on July 9, 1912, a resident of the 
District of Columbia, leaving a Last Will and Testament 
dated December 1, 1909, a certified copy of which will is 
hereto attached as Exhibit A and adopted by reference ks 

a part hereof. Said will was admitted to probate 

3 and record by order of this Honorable Court (th^n 
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known as Supreme Court of the District of Columbia) 
holding a Probate Court, entered on July 26, 1912, in 
Administration Cause No. 19,174, and letters testamentary 
thereon were duly granted to The American Security and 
Trust Company, the Executor therein named. 

5. Said Executor duly qualified and fully administered 
the estate of said decedent, and made distribution of all 
of the rest, residue and remainder thereof to plaintiff, as 
Trustee, upon the following trusts set forth in said will: 

“All the rest, residue and remainder of my estate, where¬ 
soever the same may be situate, and whether now owned by 
me or hereafter acquired, I give, devise and bequeath unto 
the American Security and Trust Company, a corporation 
existing and doing business in the District of Columbia un¬ 
der the authority of the laws in force therein; In Trust 
Nevertheless, to take, have, hold and manage my said 
estate, collect the rents, issues and profits thereof, and 
pay all necessary expenses of maintenance with full power 
to sell, transfer and convey the same, or any part thereof, 
with no obligation on the part of any purchaser to see to 
the application of the purchase money, and to invest, and 
from time to time as may be necessary or advantageous 
so to do, re-invest the same, and do all and every act and 
thing necessary and proper or expedient to be done in the 
management and control thereof, and to dispose of the net 
income therefrom in the manner following, that is to say: 

“To pay over to my sons, William, James W., Charles H., 
Edgar J. and Gardner P. Orme, or to the proper guardian 
of such of them as may be minors. One-Sixth of said net 
income in equal shares, for and during the period of the 
natural lives of them and each of them, and upon the 
death of any one or more of them, leaving no issue him or 
them surviving, then to add the share of the income of the 
one so dying to the shares of the survivors, unless the one 
or more so dying without issue shall leave him surviving a 
widow, in which case I direct that the income theretofore 
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paid to the husband shall be paid to the widow for and dur¬ 
ing the period of her widowhood, and upon her re-marriage 
or death, said income shall revert to the shares of my other 
sons. 

“Upon the death of my said sons or either of them, leav¬ 
ing a child or children surviving or descendants of such,j I 
direct that the share of the estate from which the decedent 
derived his income shall pass to and vest in such child or 
children or the descendants of such, absolutely and in f^e 
simple.” 

4 “The income from the remaining One-Sixth of niy 
estate I give to my sons, William and Charles H. 
Orme, charging upon them, however, the payment to my son, 
Harry A. Orme, of a sum not less than One Hundred (100) 
Dollars per month for his comfort and maintenance, for and 
during his natural life, and upon his death said income froin 
one-sixth of my estate shall pass to and be paid over to no[y 
other children, and upon the death of them or either <j>f 
them, leaving a child or children surviving or descendants 
of such, I direct that the said one-sixth share of my estate 
shall pass to and vest in said child or children or descend¬ 
ants of such, absolutely and in fee simple, except that I 
direct that no part of my said estate shall be paid ov^r 
to either the wife or the children of my said son, Harry 
Orme. And I further direct that whatever sum of money 
may be owing to me by my son, Harry A. Orme, shall be re¬ 
paid to my estate out of the said income.” 

6. William Orme, one of the sons of the testatrix, El^a 
Orme, died on December 2, 1918, and thereafter plaintiff 
distributed his one-sixth share to his following named sur¬ 
viving children, who were then minors; such distribution 
having been made to their mother, Amelia S. Orme, as 
guardian for said infants, and also as administratrix df 
the estate of William S. Orme, deceased, as hereinafter set 
forth: 

Kathryn E. Orme (Defendant No. 2) 


I 

| 
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Ida Orme Cummings (Defendant No. 3) 

William S. Orme, who died on January 31, 1921, unmar¬ 
ried and intestate and under the age of twenty-one years. 

Charles T. Orme (Defendant No. 4) 

Rita Orme Lee (Defendant No. 5) 

7. Harry A. Orme, another son of the testatrix, Ella 
Orme, died on June 6, 1920 and thereafter the plaintiff 
filed its complaint in the Supreme Court of the District 
of Columbia, in Equity No. 39,729, for a construction of 
the will of Ella Orme and for instructions as to the proper 
distribution to be made of the separate trust theretofore 
made for the benefit of Harry A. Orme, and then in the 
possession and under the control of Charles H. Orme, one 
of the Trustees named in said will for said separate trust 
estate. 

8. On September 11, 1923, a decree was entered in said 
Equity Cause No. 39,729 construing the w T ill of said Ella 

Orme, a certified copy of wdiich is hereto attached 
5 as Exhibit B and adopted by reference as a part 
hereof. By its said decree, the Court provided, in 
substance, as follows: 

A. Upon the death of a son, without issue, and without 
a widow surviving “a one-sixth share of the net income 
arising from the said residuary trust estate is to be divided 
equally amongst and paid to the said named sons of the 
said Ella Orme other than the one so dying, for and during 
their respective natural lives, the child, children or descend¬ 
ants of any deceased son, however, who may have died 
prior to that time leaving a child or children or descend¬ 
ants, in lieu of the share of such income that such deceased 
ancestor, being the son of the testatrix, -would have taken 
if living, to take the same proportionate part or share of 
the corpus of the residuary trust estate as their deceased 
ancestor would have taken of the income if then alive 
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B. “upon the death of any of her said sons leaving hi[n 
surviving a child or children or descendants of such, such 
child or children or descendants of such are to take a vested 
remainder absolutely and in fee simple in such portion of 
the residuary estate, both real and personal, of said El la 
Orme, deceased, as the son of the said testatrix from whom 
such child or children or descendants of such are descended, 
took and enjoyed in the net income of the said residuary 
estate of the said testatrix, or would have taken and en¬ 
joyed in said net income, had he continued to live.” 

C. “That her sons, William and Charles H. Orme, as 
Trustees, were to receive the remaining one-sixth equhl 
share of the net income from said residuary estate in tru^t 
to pay to her son, Harry A. Orme, a sum not less th£jn 
$100.00 per month for his comfort and maintenance during 
his natural life, and so much more of said one-sixth shaite 
of the net income as in their discretion they saw fit, up to 
the whole of said one-sixth share of the net income, arid 
upon the death of the said Harry A. Orme, the said tru$t 
estate to William Orme and Charles H. Orme, Trusteed, 
was to cease, and the said remaining one-sixth equal share 
of the net income from the said residuary estate of the 
said Ella Orme, deceased, was thereafter to be receive^ 
by her sons, William Orme and James W. Orme, Charles 
H. Orme, Edgar J. Orme and Gardner P. Orme, in equal 
shares, during their natural lives, and upon the death of 
any of said sons, William Orme, James W. Orme, Charlqs 
H. Orme, Edgar J. Orme and Gardner P. Orme, leaving 
him surviving a child or children or descendants of such, 
such child or children or descendants of such were to take 
a vested remainder, absolutely and in fee simple, in sucih 
portion of the said one-sixth of the said residuary estate, 
both real and personal, of the said Ella Orme, deceased, 

as the son of the said testatrix from whom such 
6 child or children or descendants of such descended 

took and enjoyed in the net income of said one- 
sixth of the residuarv estate of the said testatrix or would 
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have taken and enjoyed in said net income had he continued 
to live, subject to the provisions of this decree in favor of 
the surviving widow of any of said live sons of said testa¬ 
trix who should die without issue leaving a widow him sur¬ 
viving.’’ 

D. “that the children of William Orme, who died De¬ 
cember 2, 1918, namely, Catherine E. Orme, William S. 
Orme, Ida Cherry Orme, Charles T. Orme, and Rita A. 
Orme, all of whom survived their father, upon the death 
of the said William Orme became vested in interest with 
a remainder in fee simple, absolutely, in one-lifth of one- 
sixth of the residuary estate, both real and personal, of 
said testatrix, and upon the death of the said Harry A. 
Orme, on the 6th day of June, 1920, they became entitled 
to the possession thereof, and upon the death of William 
S. Orme, which occurred on the 31st day of January, 1921, 
when he died unmarried, intestate, and under the age of 
twenty-one (21) years, his heirs-at-law became seized of 
the interest of the said William S. Orme, in and to the 
real estate comprised in the residuary estate of the said 
Ella Orme, deceased, and his interest in the personal prop¬ 
erty comprising the residue of the estate of Ella Orme, de¬ 
ceased. passed to. and vested in, Amelia S. Orme, admin¬ 
istratrix of the estate of William S. Orme, deceased, under 
letters of administration granted by the Supreme Court 
of the District of Columbia, on the 15th day of March, 
1921.” 

9. Said decree of September 11,1923, also directed plain¬ 
tiff, as Trustee, to pay over and deliver to Amelia S. 
Orme, guardian for the then infant beneficiaries, Kathryn 
E. Orme (Defendant No. 2), Ida Orme Cummings (Defend¬ 
ant No. 3), Charles T. Orme (Defendant No. 4), Rita Orme 
Lee (Defendant No. 5), and to said Amelia S. Orme, as 
administratrix of the estate of William S. Orme, deceased, 
the personal property comprising one-fifth of the one- 
sixth share of the residuary estate of Ella 'Orme, deceased, 
giving to said Amelia S. Orme, guardian for the then in- 
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fant defendants aforesaid, four-fifths thereof and to Amelia 
S. Orme, as administratrix of the estate of William! S. 
Orme, deceased, one-fifth thereof, and thereafter, from t}me 
to time, to pay to said Amelia S. Orme, as guardian, ujitil 
the infants reached the age of twenty-one (21) years, $nd 
thereafter to the infants, in their respective equal pro¬ 
portions, one-thirtieth of the net income from the iteal 
estate comprised in the residuary estate of the said lilla 
Orme, deceased. 

7 10. Gardner P. Orme, another son of the testatrix, 

Ella Orme, died on March 4, 1941, and thereafter 
plaintiff distributed his one-fourth share of the trust es¬ 
tate then in its nossession and under its control to his 

* j 

daughter, Violet E. Orme, Defendant No. 8. 

11. Janies W. Orme, another son of the testatrix, Ella 
Orme, died on November 7, 1954, and thereafter plaintiff 
distributed bis one-third share of the trust estate then iniits 
possession and under its control to his surviving childrjen. 
Marguerite 0. Dent (Defendant No. 9), Mary Orme 
TCennev (Defendant No. 10), Kathleen 0. Bolton (Defend¬ 
ant No. 11), James W. Orme, Jr. (Defendant No. 12), 
and Kobert 0. Orme (Defendant No. 13). 

12. Plaintiff is informed that Amelia S. Orme. the widow 
of William Orme, a deceased son of the testatrix. Ejlla 
Orme, remarried and assumed the name of Owens: tljiat. 
she died February 10, 1955, intestate, a resident of Ch<jvy 
Chase, State of Maryland, and that in addition to her fcjur 
children. Defendants Nos. 2, 3, 4, and 5, she was survived 
by her husband, John F. Owens (Defendant No. 6) and 
a son, Frank B. Owens (Defendant No. 7) 

13. Charles H. Orme, another son of the testatrix, Ella 
Orme, died on May 18, 1955, and in view of his death, 
without leaving him surviving any widow or issue, a ques¬ 
tion has arisen with respect to the proper disposition to 
be made of the one-half share in the trust estate from 
which Charles H. Orme derived his income during his life¬ 
time. 
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14. Edgar J. Orme (Defendant No. 1), has informed 
the plaintiff that he claims that he is entitled to receive, 
during his lifetime, the share of income paid to Charles H. 
Orme prior to his death. 

15. Plaintiff has been informed by other defendants that 
they deny the validity of the claim of Edgar J. Orme and 
contend that one-fourth part of the so-called Charles H. 
Orme trust share should be held in trust by plaintiff for 
the benefit of Edgar J. Orme (Defendant No. 1) during 

his lifetime, and that the balance of the said trust 
8 share should be distributed outright, one-fourth part 

thereof to each of the defendants who mav be en- 

* 

titled to receive the shares of William Orme, Gardner P. 
Orme and James W. Orme, the other three deceased sons 
of the testatrix, Ella Orme. 

16. The trust estate now in the possession and under 
the control of the plaintiff consists entirely of stocks, 
bonds and cash, and had an aggregate market value of 
One Hundred and Nine Thousand and Six Dollars and 
Thirty Cents ($109,006.30) on May 18, 1955, the date of 
death of Charles H. Orme. There is included in the said 
trust assets part of the proceeds derived from the sales 
by the plaintiff of the following parcels of real estate, 
which proceeds were thereafter proportionately distributed 
to the various beneficial interests: 

Lot 299, in Square 1269. sold on June 8, 1920. Net pro¬ 
ceeds of sale amounted to Six Thousand Six Hundred and 
Sixtv-Six Dollars and Forty-Seven Cents ($6,666.47). 

Lots 813 and 815, in Square 15, sold on February 11, 
1938. Plaintiff’s eighty percentum (80%) proportionate 
share of the net proceeds of sale amounted to Four Thou¬ 
sand Six Hundred and Twenty-Two Dollars and Ninety- 
One Cents ($4,622.91). 

Lots 15 and 814, in Square 15, sold on February 11,1938. 
Plaintiff’s sixty percentum (60%) proportionate share of 
the net proceeds of sale amounted to Nine Thousand and 
Forty Dollars and Seventy Cents ($9,040.70). 
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Lot 818, in Square 1191, sold on February 7, 1942. 
Plaintiff’s forty-five percentum (45%) proportionate share 
of the net proceeds of sale amounted to Three Thousand 
Eight Hundred and Eleven Dollars and Fifty Cents 
($3,811.50). 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue against the defendants requiring 
them and each of them to answer this complaint; 

2. That notice by publication be given to such of the 

defendants, non-residents of the District of Coh|im- 
9 bia, as do not voluntarily appear and answer; 

3. That this Court enter a judgment declaring [the 
interests of each of the defendants in the one-half shfire 
of the trust estate now in the possession and under the con¬ 
trol of plaintiff, from which one-half trust share the in¬ 
come was paid to Charles H. Orme, son of the testatrix, 
Ella Orme, during his lifetime; 

4. That the Court authorize and allow the payment out 
of said one-half trust share of plaintiff’s reasonable cokts, 
expenses and attorney’s fees in this Civil Action; 

5. That the Court grant such other and further relief as 
may seem just and proper. 

American Security and Trust Company 

By Earl G. Jonscher 

Vice President amd Trust Officer 
Trustee under the will of Ella Otme 
Plaintiff 

John E. Larson 
John E. Larson 

Benton C. Tolley, Jr. 

Benton C. Tolley, Jr. 

910 American Security Bldg. 

Washington 5, D. C. 

Attorneys for Plamtiff 


* 
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District op Columbia, ss: 

I, Earl Gr. Jonscher, being first duly sworn, on oath de¬ 
pose and say that I am the Vice President and Trust Of¬ 
ficer of the American Security and Trust Company of 
Washington, D. C.; that I have read the foregoing and 
annexed complaint by me subscribed as such Vice Presi¬ 
dent and Trust Officer; that I know the contents thereof, 
and that the facts therein stated upon my personal knowl¬ 
edge are true and those stated upon information and belief, 
I believe to be true. 

Earl G. Jonscher 
Vice President amd Trust Officer 

Subscribed and sworn to before me this 24th day of 
August, 1955. 

Henby F. Kimball 
Notary Public, D. C. 

My Commission expires Feb. 14, 1959 


10 Filed Aug. 25,1955 

EXHIBIT A TO COMPLAINT 

I, Ella Orme, widow of James W. Orme, a resident in 
the City of Washington, District of Columbia, do make, 
publish and declare this as and for my last will and 
testament. 

I direct my executor hereinafter named to pay my just 
debts and funeral expenses. 

I give and bequeath all my household effects, both in 
my city and country house, unto my sons, Charles H., 
Edgar J. and Gardner P. Orme. 

I give and bequeath unto my mother, Letha A. Cherv, 
the sum of Ten Thousand (10,000) Dollars. 

Whereas, I am the custodian of the sum of Four Thou¬ 
sand (4000) Dollars, the property of my mother, Mrs. 



Letha A. Chery, which sum is on deposit in my name in the 
Banking Department of the American Security and Trust 
Company. I direct the executor under this my will, in tljie 
event my mother shall survive me, to pay over to her the 
said sum of Four Thousand (4000) Dollars together witlh 
any accumulations of interest. 

All the rest, residue and remainder of my estate, where¬ 
soever the same may be situate, and whether now owned 
by me or hereafter acquired, I give, devise and bequeath 
unto the American Security and Trust Company, a corpo¬ 
ration existing and doing business in the District of Colum¬ 
bia under the authority of the laws in force therein: ik 
Trust Nevertheless, to take, have, hold and manage iqy 
said estate, collect the rents, issues and profits thereof, 
and pay all necessary expenses of maintenance with fu^l 
power to sell, transfer and convey the same, or any paft 
thereof, with no obligation on the part of any puj*- 
11 chaser to see to the application of the purchase 
money, and to invest, and from time to time as may 
be necessary or advantageous so to do, re-invest the same, 
and do all and every act and thing necessary and proper cjr 
expedient to be done in the management and control there¬ 
of, and to dispose of the net income therefrom in thje 
manner following, that is to say: 

To pay over to my sons, William, James W., Charles H., 
Edgar J. and Gardner P. Orme, or to the proper guardian 
of such of them as may be minors, One-Sixth of said nit 
income in equal shares, for and during the period of tlie 
natural lives of them and each of them, and upon tl}e 
death of any one or more of them, leaving no issue hiijn 
or them surviving, then to add the share of the income c|f 
the one so dying to the shares of the survivors, unless tlje 
one or more so dying without issue shall leave him surviv¬ 
ing a widow, in which case I direct that the income thereto¬ 
fore paid to the husband shall be paid to the widow fcjr 
and during the period of her widowhood, and upon her re¬ 
marriage or death, said income shall revert to the shares 6f 
my other sons. 
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Upon the death of my said sons or either of them, leav¬ 
ing a child or children surviving or descendants of such, 
I direct that the share of the estate from which the de¬ 
cedent derived his income shall pass to and vest in such 
child or children or the descendants of such, absolutely 
and in fee simple. 

The income from the remaining One-Sixth of my estate 
I give to my sons, William and Charles H. Orme, charging 
upon them, however, the payment to my son, Harry A. 
Orme, of a sum not less than One Hundred (100) Dollars 
per month for his comfort and maintenance, for and 
12 during his natural life, and upon his death said in¬ 
come from one-sixth of my estate shall pass to and 
be paid over to my other children, and upon the death of 
them or either of them, leaving a child or children surviv¬ 
ing or descendants of such> I direct that the said one-sixth 
share of my estate shall pass to and vest in said child or 
children or descendants of such, absolutely and in fee 
simple, except that I direct that no part of my said estate 
shall be paid over to either the wife or the children of my 
said son, Harry A. Orme. And I further direct that what¬ 
ever sum of money may be owing to me by my son, Harry 
A. Orme, shall be re-paid to my etsate out of the said 
income. 

I appoint the American Security and Trust Company 
the guardian of the estate of such of my children as may 
be minors at the time of my death. 

I nominate, constitute and appoint the said American 
Security and Trust Company the executor and trustee 
under this my will. 

In Witness Whereof, I have hereunto set my hand and 
affixed my seal, this First day of December A. D. Nineteen 
Hundred and Nine. 

Ella Oeme (seal) 

Signed, Sealed, Published and Declared by the above 
named testatrix, Ella Orme, at Washington D. C. on the 
day and date hereinbefore last above mentioned, as and for 
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her last will and testament, in the presence of ns, who, 
at her request and in her presence and in the presence of 
each other, have hereunto subscribed our names as wit¬ 
nesses. 

13 Witnesses: Addresses: 

Wm. A. McKenney American Security & Trust Co., 

Harry A. Finney Wash., D. C. 

A. C. Feather 

14 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

HOLDING PROBATE COURT 
_ 

District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the Dis¬ 
trict of Columbia, Clerk of the Probate Court, Do Hereby 
Certify, That the foregoing is a true copy of the original 
will of Ella Orme, deceased, filed and recorded in the office 
of the Register of Wills for the District of Columbia, 
Clerk of the Probate Court, aforesaid; and that the said 
will after having been duly proven, was, by order of tie 
said Court, in accordance with the laws of the District of 
Columbia, admitted to probate and record on the twenty- 
sixth day of July, A. D. one thousand nine hundred ajid 
twelve. 

I Further Certify, That said will was duly executed 
and proved agreeably to the laws and usages of the Dis¬ 
trict of Columbia, and that I have compared the foregoing 
copy of said will, with the original record in said office, 
and find it to be a full, true, and correct transcript thereof. 

Witness, my hand and the seal of said Probate Court, 
this twelfth day of August, A. D. 1955. 

Theodore Cogswell 
Register of Wills for the Dis¬ 
trict of Columbia, Cleric of the 
Probate Court. 


I 
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Filed Aug. 25,1955 
EXHIBIT B TO COMPLAINT 


IN THE SUPEEME COURT OF THE DISTBICT OF COLUMBIA 

Holding an Equity Court 
Equity No. 39729. 

American Security and Trust Company, a Corporation, 

Trustee etc., Plaintiff, 

v. 

Catherine E. Orme et al., Defendants. 

This cause having come on to be heard at this time upon 
the bill of complaint, the answers thereto, and the proof, 
and the same having been argued by counsel and considered 
by the Court, it is, thereupon, this 11th day of September, 
1923, Adjudged, Ordered and Decreed: 

1. That the order pro confesso heretofore entered herein 
on the 3d day of October, 1922, against the defendants, 
James W. Orme, Marguerite Becker Orme, Charles H. 
Orme, Edgar J. Orme, Miriam Tilton Orme, Gardner P. 
Orme, and Violet Elder Orme, be, and the same is hereby 
made absolute and final. 

2. That this Court, interpreting the last will and testa¬ 
ment of Ella Orme, deceased, a certified copy whereof is 
Exhibit “A” to the bill of complaint, doth Adjudge and 
Decree that by the provisions of the said last will and testa¬ 
ment of Ella Orme, there was constituted a testamentary 
trust in the American Security and Trust Company, a 
corporation, existing and doing business in the District 
of Columbia, of all the residuary estate of said testatrix, 
both real and personal, for the use and benefit of the sons 
of the said testatrix, as follows. Each of her sons, namely 
William Orme, James W. Orme, Charles H. Orme, Edgar 

J. Orme and Gardner P. Orme, to receive an equal 
16 one-sixth share of the net income from said residuary 


17 


estate for and during his natural life, and upon the 
death of any of said named sons leaving him surviving 
no child or children or descendants of such, and leaving 
a surviving widow, such surviving widow is to receiye, 
during her widowhood, that portion of the net income aris¬ 
ing from the residuary trust estate which her husbajnd 
would have been entitled to receive were he then living, 
and upon the death or remarriage of said surviving widow, 
whichever event may first occur, or, if the son so dying jas 
aforesaid, without leaving him surviving child or children, 
or descendants of such, leave no widow surviving him, then 
immediately upon the death of said son, a one-sixth share 
of the net income arising from the said residuary trust 
estate is to be divided equally amongst and paid to the 
said named sons of the said Ella Orme other than the one 
so dying, for and during their respective natural lives, tjhe 
child, children or descendants of any deceased son, hojw- 
ever, who may have died prior to that time leaving a child 
or children or descendants, in lieu of the share of such in¬ 
come that such deceased ancestor, being the son of tjhe 
testatrix, would have taken if living, to take the same pro¬ 
portionate part or share of the corpus of the residuary 
trust estate as their deceased ancestor would have taken 
of the income if then alive; and upon the death of any of 
her said sons leaving him surviving a child or children or 
descendants of such, such child or children or descendants 
of such are to take a vested remainder absolutely and in 
fee simple in such portion of the residuary estate, bolth 
real and personal, of said Ella Orme, deceased, as the spn 
of the said testatrix from whom such child or children or 
descendants of such are descended, took and enjoyed in 
the net income of the said residuary estate of the s^id 
testatrix, or would have taken and enjoyed in s4id 
17 net income, had he continued to live. That her 
sons, William and Charles H. Orme, as Trustees, 
were to receive the remaining one-sixth equal share of tjhe 
net income from said residuary estate in trust to pay to 
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her son, Harry A. Orme, a sum not less than $100.00 per 
month for his comfort and maintenance during his natural 
life, and so much more of said one-sixth share of the net 
income as in their discretion they saw fit, up to the whole 
of said one-sixth share of the net income, and upon the 
death of the said Harry A. Orme, the said trust estate to 
William Orme and Charles H. Orme, Trustees, was to 
cease, and the said remaining one-sixth equal share of the 
net income from the said residuary estate of the said Ella 
Orme, deceased, was thereafter to be received by her sons, 
William Orme and James W. Orme, Charles H. Orme, 
Edgar J. Orme and Gardner P. Orme, in equal shares, 
during their natural lives, and upon the death of any of 
said sons, William Orme, James W. Orme, Charles H. 
Orme, Edgar J. Orme and Gardner P. Orme, leaving him 
surviving a child or children or descendants of such, such 
child or children or descendants of such were to take a 
vested remainder, absolutely and in fee simple, in such 
portion of the said one-sixth of the said residuary estate, 
both real and personal, of the said Ella Orme, deceased, as 
the son of the said testatrix from whom such child or 
children or descendants of such descended took and en¬ 
joyed in the net income of said one-sixth of the residuary 
estate of the said testatrix or would have taken and en¬ 
joyed in said net income had he continued to live, subject 
to the provisions of this decree in favor of the surviving 
widow of any of said five sons of said testatrix who should 
die without issue leaving a widow him surviving. 

It is Further Adjudged, Ordered and Decreed, 
18 that the children of William Orme, who died De¬ 
cember 2, 1918, namely, Catherine E. Orme, Wil¬ 
liam S. Orme, Ida Cherry Orme, Charles T. Orme, and 
Rita A. Orme, all of whom survived their father, upon the 
death of the said William Orme became vested in interest 
with a remainder in fee simple, absolutely, in one-fifth of 
one-sixth of the residuary estate, both real and personal, 
of said testatrix, and upon the death of the said Harry A. 
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Orme, on the 6th day of June, 1920, they became entitled to 
the possession thereof, and upon the death of William S. 
Orme, which occurred on the 31st day of January, 1921, 
when he died unmarried, intestate, and under the age J>f 
twenty-one (21) years, his heirs-at-law became seized Of 
the interest of the said William S. Orme, in and to the 
real estate comprised in the residuary estate of the said 
Ella Orme, deceased, and his interest in the personal prop¬ 
erty comprising the residue of the estate of Ella Orme, de¬ 
ceased, passed to, and vested in, Amelia S. Orme, adminis¬ 
tratrix of the estate of William S. Orme, deceased, under 
letters of administration granted by the Supreme Court of 
the District of Columbia, on the 15th day of March, 192li 
It is Further Adjudged, Ordered and Decreed, that the 
American Security and Trust Company, Trustee as afore¬ 
said, be, and it is hereby, authorized and directed to pdy 
over and deliver to Amelia S. Orme, guardian for the infant 
defendants, Catherine E. Orme, Ida Cherry Orme, Charles 
T. Orme and Rita A. Orme, and to the said Amelia S. Orm^, 
as administratrix of the estate of William S. Orme, de¬ 
ceased, the personal property comprising the one-fifth Of 
the one-sixth share of the residuary estate of the said Ella 
Orme, deceased, giving to the said Amelia S. Orme, guard¬ 
ian for the infant defendants, Catherine E. Orme, Ida 
Cherry Orme, Charles T. Orme and Rita A. OrmO, 
19 four-fifths thereof, and to Amelia S. Orme, as ad¬ 
ministratrix of the estate of William S. Orme, do- 
ceased, one-fifth thereof, and thereafter from time to time 
to pay to the said Amelia S. Orme, guardian for the in¬ 
fant defendants, Catherine E. Orme, Ida Cherry Orme, 
Charles T. Orme and Rita A. Orme, until the said infants 
respectively reach the age of twenty-one (21) years, and 
thereafter unto such infants, in their respective equal pro¬ 
portions, one-thirtieth of the net income from the rehl 
estate comprised in the residuary estate of the said Ella 
Orme, deceased, and in the event that the said real estate 
shall hereafter be sold while the said Amelia S. Orme is 


i 


20 



% 


acting as guardian for said infants, to deliver to the said 
guardian one-thirtieth of the net proceeds of the sale of 
said real estate. 

3. That, upon the entry of this decree, plaintiff shall 
prepare and file herein a statement of its account as trustee, 
and, when so filed, that said statement be, and it is hereby, 
referred to the Auditor of this Court, with instructions to 
take such evidence as may be properly adduced by the 
respective parties hereto, to state said account and recom¬ 
mend the commissions, if any, which should be allowed to 
the plaintiff trustee, and reasonable allowances for its ex¬ 
penses, including counsel fees, if any, to its counsel of 
record herein, and to report his conclusions to this Court. 

4. This cause is hereby retained for such further pro¬ 
ceedings, orders and decrees as to the Court may seem 
meet in the premises. 

By the Court: 

F. L. Siddons 
Justice. 

A True Copy 
Test: 

Harry M. Hull, Clerk, 

By Phil. H. Doluch 
Deputy Clerk. 


Docket Entry, September 22, 1955 

Sept. 22 Answer of Deft. 6 and 7 to complaint; c/m. 9-21-55; 
App. of Joseph A. McMenamin filed 
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24 Filed September 29,1955 

Extracts from Answer of Defendant #2, Kathryn E. Orme, 
Defendant #3, Ida Orme Cummings, Defendant #4, 
Charles T. Orme, Defendant #5, Rita Orme Lee. 

• * • * • • * • • ! • 

Second Defense 

Defendants admit the allegations contained in para¬ 
graphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12; defendants deby 
paragraph 13 and state that there is no question regarding 
the disposition of the one-half share in the trust estate jof 
Charles H. Orme, since the will is not only clear on ttyis 
matter but it has been adjudicated formerly; defendants 
on information and belief admit the allegation set foiith 
in paragraph 14, however defendants deny that 

25 such claim has any merit whatever; defendants 
admit paragraph 15; defendants are without 

knowledge or information sufficient to form a belief as to 
the truth of the allegation in paragraph 16. 

■ 

Thied Defense 

Defendants maintain that the last will and testament 
of Ella Orme, as construed by the Supreme Court of tie 
District of Columbia on September 11, 1923, Equity Caupe 
No. 39,729, precludes the said Edgar J. Orme from obtain¬ 
ing the entire balance of the estate left by Charles H. Orrjie 
at his death. 

• * • * * * * * * j • 

26 Therefore, the instant case is aptly covered by 
both the will and the construction of said will by 

the Court. 

Charles H. Orme died without leaving issue or wiije. 
Therefore, his estate automatically devolves to any of bis 
surviving brothers and should they be deceased then tljie 
share that the deceased brothers would have taken goes 
to the descendants (children) of the deceased brothejr. 
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Consequently, since the Estate of Harry A. Orme is not 
to receive any portion under the testatrix’s will there 
are four brothers who must share the estate of 
27 Charles H. Orme, viz William Orme, James W. 

Orme, Edgar J. Orme and Gardner P. Orme. Since 
the only surviving son is Edgar J. Orme, he should be 
granted a one-fourth share of the trust to be held for his 
benefit during his lifetime and the balance of the said 
estate should be distributed outright to the descendants 
of the other three brothers, William, James W. and 
Gardner P. Orme. 

Since these defendants are the descendants (children) 
of William Orme, under the will of Ella Orme, as 
specifically set forth and absolutely construed by the 
Supreme Court of the District of Columbia, they take a 
per stirpes or one-fourth share of the one-fourth share 
which devolved to William Orme at the death of Charles 
A. Orme. 


Foubth Defense 

The premises upon which the instant action is based have 
been previously passed upon and adjudicated and thus are 
Res Judicata. 

On September 11, 1923, a decree was entered by the then 
Supreme Court of the District of Columbia, Equity Cause 
No. 39,729 construing the will of Ella Orme which plaintiff 
has attached to its Complaint as Exhibit B and which has 
been quoted from supra, by defendants. 

The Court’s construction of the will is in exact accord 
with the contentions of defendants and a further construc¬ 
tion or classification is not only unnecessary but im¬ 
possible since the precise will in question has been con¬ 
strued and its meaning adjudicated over thirty years ago. 
It can not now be attacked after such a tremendous lapse 
of time. Courts will not abide the laches of individuals 
who sit on any of their potential rights and at some sub- 
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sequent date attempt to raise issues which have long since 
been decided. 

In all cases, at the death of each of the original 
sons (Harry W. not being in issue), their estates were 
distributed to any surviving descendants. No question was 
raised before as to the disposition of said estates—so ill 
should be in the instant case. 

Thus, there can be no further construction of the will of! 
Ella Orme, and even if there were, the will is soj 
28 crystal clear that these defendants’ contentions arei 
completely substantiated. 

j 

Wherefore, defendants pray that one-fourth of the one-j 
fourth share of the estate of Charles H. Orme which 
vested in their father, William Orme, at the death of said! 
Charles H. Orme be distributed to Defendant #2, Kathryn \ 
E. Orme, Defendant #3, Ida Orme Cummings, Defendant! 
#4, Charles T. Orme, and Defendant #5, Rita Orme Lee, | 
and that this Court enter a judgment declaring that said 
amount be distributed as aforesaid. 

Charles S. Rhyne 
Charles S. Rhyne 

J. Parker Connor 
J. Parker Connor 

Attorneys for Defendants 
#2, #3, #4 and #5 
726 Jackson Place, N.W. 
Washington 6, D. C. 

Di 7-1381 

Kathryn E. Orme 
Kathryn E. Orme 

Ida Orme Cummings 
Ida Orme Cummings 

Charles T. Orme 
Charles T. Orme 

Rita Orme Lee 
Rita Orme Lee 
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Charles S. Rhyne 
Charles S. Rhyne 

J. Parker Connor 
J. Parker Connor 

Attorneys for Defendants 
#2, #3, #4 and #5 
726 Jackson Place, N.W. 

Washington 6, D. C. 

Di 7-1381 

Kathryn F. Reutemann 
Notary Public 

My Comm, expires May 6, 1957 

29 District op Columbia: ss 

Kathryn E. Orme, Ida Orme Cummings, Charles T. 
Orme and Rita Orme Lee, being first duly sworn upon 
their oath depose and say that they are Defendants #2, 
#3, #4 and #5 named in the above-entitled cause of 
action, that they have read the foregoing Answer by 
them subscribed, know the contents thereof and the matters 
and things set forth therein are true to the best of their 
knowledge and belief. 

Kathryn E. Orme 
Kathryn E. Orme 

Ida Orme Cummings 
Ida Orme Cummings 

Charles T. Orme 
Charles T. Orme 

Rita Orme Lee 
Rita Orme Lee 

Subscribed and sworn to before me this 23 day of 
September, 1955. 

Kathryn F. Reutemann 
Notary Public 

My Commission expires: May 6 -1957 



31 


Ckf*!', H-rr ; 

Extracts from Answer and Counterclaim of 
Defendant No. 1 

i 

• * • * • • • • • j • 

The will and trust are crystal clear. A special method 
was provided by the Testatrix for recognizing the inter¬ 
ests of her son, Harry A. Orme. It differed materially 
from the provisions otherwise set up for her othpr 

32 five sons. It was the disposition to be made of t|ie 
interest of Harry A. Orme after his death that 

caused the trustee to institute Equity Cause No. 39,729. 

On the other hand, the decree attempted to treat of 
a type-fact situation which had not and might not evpr 
occur, namely, the death of a son without leaving a sur¬ 
viving spouse or surviving issue. 

• ♦ • # • « • • • | • 

It is submitted that the decree is in error in this ife- 
spect, not only because it went far beyond the mattdrs 
and issues presented in Equity Cause No. 39,729, but be¬ 
cause it is in direct contravention to the express provisions 
of the will and trust, which provided that upon the depth 
of one of the five named sons—William, James W., Charles 
H., Edgar J. and Gardner P. Orme—without a spotise 
or issue surviving him, his share would be added to tpe 
shares of the survivors of such five sons. 

(b) Of further importance is the fact that no appear¬ 
ance was entered in Equity Cause No. 39,729 by the nja- 
jority of the beneficiaries concerned in the present matter. 
In fact, Defendant No. 1 does not recall receiving ajny 
notice whatsoever of that Cause, though it is true that 
the Court records show service of process upon all of tfic 
parties involved in said Cause. However, it does pot 
appear that they were in any way apprised of the fact 
that the Court would go beyond the issues presented by 
the death of Harry A. Orme and the disposition of his jn- 
terest in the trust. Further, while a conscientious 

33 and cautious trustee might have been well advisjed 
to have sought the advice of the Court as to the 
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proper disposition of the interest of Harry A. Orme, it 
does appear that the trnst is sufficiently clear that a bene¬ 
ficiary might readily determine for himself what dis¬ 
position would likely be ordered by the Court, he having 
no interest adverse to such expected disposition, and there¬ 
fore, that an appearance was unnecessary. A different 
attitude would undoubtedly have obtained if the benefi¬ 
ciary had been put on notice that the Court proposed to 
go beyond the matters presented by the death of Harry 
A. Orme and the disposition of his one-sixth (1/6) in¬ 
terest in the trust. 

As noted above, quite a different method was provided 
hv the Testatrix for recognizing the interest of her son, 
Harry A. Orme, and there was no reason to expect that 
the disposition of his interest would in any way affect 
the disposition to be made of the interest of the other 
five sons, and particularly so should one of them die with¬ 
out a surviving spouse or surviving issue, which might 
never have occurred. 

(c) If it be said that the portion of the decree in Equity 
Cause No. 39,729 relating to the disposition to he made 
in the event of the death of one of the named five sons with¬ 
out a surviving spouse or surviving issue is res judicata, 
then it seems appropriate to point out that Black’s Law 
Dictionary (3rd edition), page 1538, defines “res judi¬ 
cata” as 

. . . a point or question or subject matter which was 
in controversy or dispute and has been authoritatively and 
finally settled by the decision of a court.” (Emphasis 
supplied.) 

It is respectfully submitted that the issue of what to 
do in the event of the death of a son without a surviving 
spouse or surviving issue was not “a point or question or 
subject matter” in controversy in Equity Cause No. 39,729. 
In fact, it did not arise until almost 32 years later, spe¬ 
cifically on May 18, 1955, when Charles H. Orme died 
without leaving a surviving spouse or surviving issue. The 
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only issue presented in Equity Cause No. 39,729 was tl^e 
disposition to be made upon the death of Harry A. Orme. 

• •••••••• I* 

35 In describing the disposition to be made of the 

interest of any one of the named five sons who should 
die without leaving a surviving spouse or surviving issue, 
the Testatrix determined that his share of the income 
should be added to the shares of the survivors of such 
five sons. On the other hand, in describing the disposi¬ 
tion to be made of the interest of Harry A. Orme after 
his death, she specified that 

“. . . said income from one-sixth of my estate shall pass 
to and be paid over to my other children, and upon thb 
death of them, or either of them, leaving a child or chil¬ 
dren surviving or descendants of such, absolutely and in 
fee simple, . . .” 

It will be noticed that the Testatrix did not use the word 
“survivors” in setting forth the disposition to be made of 
the interest of Harry A. Orme after his death. Yet the omis¬ 
sion of this kev word makes a material difference betweep 
* 

the disposition contemplated upon the death of Harry 
A. Orme and the disposition to be made upon the death of 
any one of her other five sons without a surviving spouse 
or surviving issue. It is not surprising, therefore, that 
the Court, in Equity Cause No. 39,729, decreed that the 
interest of Harry A. Orme should be distributed not only 
among the surviving sons, but also the surviving issue of 
William Orme (who predeceased Harry A. Orme). Bui 
this disposition of the interest of Harry A. Orme should 
not be binding upon, or determinative of the issue pre| 
sented by the death of one of the other sons without a 
surviving spouse or surviving issue, the Testatrix having 
specifically decreed that such interest should go to the 
“survivors’’ among such five sons. 

Defendant No. 1, the sole surviving son of the Testatrix^ 
is entitled to the income from that portion of the remain^ 
ing trust assets from which Charles H. Orme received th^ 
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income during his lifetime. Further, upon the death of 
Defendant No. 1, leaving a wife but no issue or decendants 
of such issue, then his spouse should receive the income for 
her lifetime or until her re-marriage, as the case may be; 
provided, that if said Defendant No. 1 leaves surviving 
issue or decendants of such issue, then such issue 
36 or their descendants, as the case may be, should re¬ 
ceive the entire remaining principal of said trust 

estate. 


Wherefore, the Premises Considered, Defendant No. 1 
prays: 

1. That this Court enter a judgment declaring and con¬ 
firming his sole entitlement to all of the income from 
the entire remaining trust estate during his life, and con¬ 
firming the interest of his surviving issue or spouse, as the 
case may be, in accordance with paragraph 18 above. 

2. For such other and further relief as to this Honor¬ 
able Court may seem just and proper. 

Edgar J. Orme, Sr, 

Edgar J. Orme, 

Defendant No. 1 

Farley W. Warner, 

Farley W. Warner, 

Attorney for Defendant No. 1 

37 District of Columbia, ss: 

I, Edgar J. Orme, being first duly sworn on oath, de¬ 
pose and say that I have read the foregoing Answer and 
Counterclaim by me subscribed, that I know the contents 
thereof, and that the facts therein stated are true to the 
best of my knowledge and belief. 

Edgar J. Orme, Sr, 

Edgar J. Orme 
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Subscribed and sworn to before me, a Notary Public! in 
and for the District of Columbia, on this 11th day j of 
October, 1955. 

Helen Dztjgan 
Notary Public for D. C. 


(Seal) 

My Commission expires Nov. 14, 1957. 


38 Filed Oct. 15,1955 

| 

Extracts from Answer of Defendants Marguerite O. Dent, Mary 
Orme Kenney, Kathleen O. Bolton, James W. Orme, Jjr., 
and Robert C. Orme, Being # 9-13, Inclusive 

• * * * * # • # • j • 


39 Second Defense 

I 

Defendants submit that the will of Ella Orme, as here¬ 
tofore construed by this Court (then known as the Supreme 
Court of the District of Columbia) by judgment and decree 
dated September 11, 1923, in Equity Cause No. 39,729, be¬ 
yond all reasonable doubt requires a distribution by plain¬ 
tiff trustee at this time as follows: 

i 

1. One-fourth of the share of Charles H. Orme, decease^, 
to be held in trust, with the income to Edgar J. Orme, 
during his lifetime. 

2. One-fourth of the share of said decedent to be dis¬ 
tributed forthwith to the heirs of Gardner P. Orme, a 
brother, who predeceased said Charles H. Orme. 

i 

3. One-fourth of the share of said decedent to be dis¬ 
tributed forthwith to the heirs of William Orme, a brother}, 
who predeceased said Charles H. Orme. 

4. One-fourth of the share of said decedent to be disj- 
tributed forthwith in equal shares to these defendants, whb 


i 
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are the sole heirs at law and next of kin of James W. Orme, 
a brother, who predeceased said Charles H. Orme. 

The will of Ella Orme, after providing for the payment 
of one-sixth of the income to each of the five Orme brothers, 
dnring their lifetime, directs the trustee “to add the share 
of the income of the one so dying to the shares of the 
survivors’’; and said will further provides that “upon the 
death of my said sons or either of them, leaving a child 
or children surviving or descendants of such, I di- 
40 rect the share of the estate from which the decedent 
derived his income shall pass to and vest in such 
child or children or the descendants of such, absolutely and 
in fee simple.” 

This Court, in its previous construction of the will of 
Ella Orme, interpreted the will to mean that “the child, 
children or descendants of any deceased son, however, who 
may have died prior to that time (i.e. before the death of 
son without heirs or a widow surviving, as in the case of 
Charles H. Orme) leaving a child or children or descend¬ 
ants, in lieu of the share of such income that such deceased 
ancestor, being the son of the testatrix, would have taken 
if living, to take the same proportionate part or share of 
the corpus of the residuary trust estate as their deceased 
ancestor would have taken of the income if then alive.” 

Therefore, the distribution set forth above is required 
at this time. 


Third Defense 

The will of Ella Orme having been construed by this 
Court in 1923, the rights of the parties having vested, and 
this action being a request for this Court to do what it 
has already done, the prior decree is Res Judicata. 

Wherefore, defendants pray that this Court enter a 
judgment and decree requiring plaintiff to distribute one- 
fourth of the share of Charles H. Orme, deceased, in the 
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Ella Orme Trust, in equal shares to them as sole heirs at 
law and next of kin of James W. Orme, deceased brother 
of said Charles H. Orme. 

Marguerite 0. Dent 
Marguerite 0. Dent 
Defendant # 9 

Mary Orme Kenney 
Mary Orme Kenney 
Defendant # 10 

41 Kathleen 0. Bolton 

Kathleen 0. Bolton 
Defendant # 11 

I 

James W. Orme, Jr. 

James W. Orme, Jr. 
Defendant #12 

Robert C. Orme 
Robert C. Orme 
Defendant # 13 

Ward H. Oehmann 
Ward H. Oehmann 


Attorney for Defendants # 9-13, (incl.) 
314 Washington Building 
Washington 5, D. C. 

NAtional 8-9189 


District op Columbia, ss: 

Marguerite 0. Dent, Kathleen O. Bolton, James W. 
Orme, Jr., and Robert C. Orme, being first duly sworn on 
oath, depose and say that they are defendants # 9, # ljl, 
# 12, and # 13, respectively, named in the above-entitled 
cause of action, that they have read the foregoing Answer 
by them subscribed, know the contents thereof, and the 
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are the sole heirs at law and next of kin of James W. Orme, 
a brother, who predeceased said Charles H. Orme. 

The will of Ella Orme, after providing for the payment 
of one-sixth of the income to each of the five Orme brothers, 
dnring their lifetime, directs the trustee “to add the share 
of the income of the one so dying to the shares of the 
survivors*’; and said will further provides that “upon the 
death of my said sons or either of them, leaving a child 
or children surviving or descendants of such, I di- 
40 rect the share of the estate from which the decedent 
derived his income shall pass to and vest in such 
child or children or the descendants of such, absolutely and 
in fee simple.” 

This Court, in its previous construction of the will of 
Ella Orme, interpreted the will to mean that “the child, 
children or descendants of any deceased son, however, who 
may have died prior to that time (i.e. before the death of 
son without heirs or a widow surviving, as in the case of 
Charles H. Orme) leaving a child or children or descend¬ 
ants, in lieu of the share of such income that such deceased 
ancestor, being the son of the testatrix, would have taken 
if living, to take the same proportionate part or share of 
the corpus of the residuary trust estate as their deceased 
ancestor would have taken of the income if then alive.” 

Therefore, the distribution set forth above is required 
at this time. 


Third Defense 

The will of Ella Orme having been construed by this 
Court in 1923, the rights of the parties having vested, and 
this action being a request for this Court to do what it 
has already done, the prior decree is Res Judicata. 

Wherefore, defendants pray that this Court enter a 
judgment and decree requiring plaintiff to distribute one- 
fourth of the share of Charles H. Orme, deceased, in the 
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Ella Orme Trust, in equal shares to them as sole heirs at 
law and next of kin of James W. Orme, deceased brother 
of said Charles H. Orme. 

Marguerite 0. Dent 
Marguerite 0. Dent 
Defendant # 9 

Maby Obme Kenney 
Mary Orme Kenney 
Defendant #10 

41 Kathleen 0. Bolton 

Kathleen 0. Bolton 
Defendant # 11 

James W. Obme, Jr. 

James W. Orme, Jr. 
Defendant #12 

Robert C. Obme 
Robert C. Orme 
Defendant # 13 

Ward H. Oehmann 
Ward H. Oehmann 

I 

Attorney for Defendants # 9-13, (incl.) 

314 Washington Building 
Washington 5, D. C. 

NAtional 8-9189 

| 

District of Columbia, ss : 

i 

Marguerite 0. Dent, Kathleen O. Bolton, James W. 
Orme, Jr., and Robert C. Orme, being first duly sworn ojn 
oath, depose and say that they are defendants # 9, # 11, 
# 12, and # 13, respectively, named in the above-entitled 
cause of action, that they have read the foregoing Answer 
by them subscribed, know the contents thereof, and the 
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matters and things set forth therein are true to the best 
of their knowledge and belief. 

Marguerite 0. Dent 

Marguerite 0. Dent 

Kathleen 0. Bolton 

Kathleen 0. Bolton 

James W. Obme, Je. 

James W. Orme, Jr. 

Robebt C. Obme 

Robert C. Orme 

Subscribed and sworn to before me this 14th day of 
October, 1955. 

Harold L. Labash 
Notary Public , D . C. 

42 State op Arizona, 

County of Pima, ss: 

Mary Orme Kenney, being first duly sworn on oath, de¬ 
poses and says that she is defendant # 10, named in the 
above-entitled cause of action, that she has read the fore¬ 
going Answer by her subscribed, knows the contents there¬ 
of, and the matters and things set forth therein are true 
to the best of her knowledge and belief. 


Mary Obme Kenney 
Mary Orme Kenney 


Subscribed and sworn to before me this 10 day of Octo¬ 
ber, 1955. 


Inez McCord 
Notary Public 


My Commission Expires Dec. 18,1956 
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43 Filed Nov. 1, 1955 

Extracts from Answer of Violet E. Orme 


Second Defense 

Defendant avers that under the terms of the Will <|>f 
Ella Orme, deceased, said decedent intended to and did 
provide for a per stirpital distribution of the corpus of 
the trust created by her Last Will and Testament (exclud¬ 
ing from said per stirpital distribution her son Harry 
Orme, deceased); that pursuant to the terms of the sa}d 
Last Will and Testament and the intention of the testatrix 
in that respect, defendant Violet E. Orme is entitled forth¬ 
with to one-fourth of the share of Charles H. Orme, 
44 deceased, and this defendant retains certain contin¬ 
gent interest in the portion of the testamentary trust 
allocated to Edgar J. Orme. 

Third Defense 

Defendant avers that since the entry of the final judg¬ 
ment in Equity No. 39729 in this Court (then the Supreme 
Court of the District of Columbia, holding an Equity 
Court), defendant Edgar J. Orme during each of the years 
subsequent to said decree, received a pro rata part of tlje 
income from the share of the trust estate of Ella Orme, 
deceased, theretofore allocated for the benefit of Harry 
Orme, deceased; that defendant Edgar J. Orme has re¬ 
ceived the benefit of the judgment heretofore entered in 
said Equity Case No. 39729 and defendant Edgar J. Orm$, 
having received the benefit of said judgment is now 
estopped to attack the validity of the same or the contends 
thereof. Defendant further avers that said judgment 
in said Equity cause did constitute the judgment of a couijt 
having jurisdiction of the persons and the subject matter 
therein adjudicated; that said judgment by its terms pro¬ 
vided “. . . if the son so dying as aforesaid, without lead¬ 
ing him surviving child or children, or descendants of such, 
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leave no widow surviving him, then immediately upon 
the death of said son, a one-sixth share of the net income 
arising from the said residuary trust estate is to be divided 
equally amongst and paid to the said named sons of 
the said Ella Orme other than the one so dying, for and 
during their respective natural lives, the child, children or 
descendants of any deceased son, however, who may have 
died prior to that time leaving a child or children or de¬ 
scendants, in lieu of the share of such income that such de¬ 
ceased ancestor being the son of the testatrix, would have 
taken if living, to take the same proportionate part or share 
of the corpus of the residuary trust estate as their deceased 
ancestor would have taken of the income if then alive ;. 

(Emphasis supplied.) 

45 Defendant further avers that the foregoing pro¬ 
vision of said Equity judgment constitutes a valid > 

adjudication of this Court requiring distribution of the 
portion of the trust estate of Ella Orme, deceased, there¬ 
tofore allocated to Charles H. Orme, to be divided into 
four (4) parts, one for each of the brothers of Charles 
H. Orme, still in being or survived by children or de¬ 
scendants, other than Harry A. Orme; that one (1) share 
thereof (one-fourth) is now distributable to defendant 
Violet E. Orme; that one (1) share be retained in trust for 
the life of Edgar J. Orme; and that this defendant retains 
certain contingent interests in the portion of the testa¬ 
mentary trust allocated to Edgar J. Orme. 

Fourth Defense 

This defendant avers that the adjudication of this Court 
in Equity No. 39729 (then the Supreme Court of the Dis¬ 
trict of Columbia, holding an Equity Court) is res judicata 
against the claim of Edgar J. Orme described in paragraph 
14 of the Complaint heretofore filed herein, in this, that 
said judgment in said Equity cause in paragraph 2 there¬ 
of, adjudged, ordered and decreed that upon the death of 
any son of Ella Orme, deceased, leaving no surviving 
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child or widow, then the share of the son so dying shall 
be distributed among the other sons of said Ella Orme, 
deceased, and that the share of any son of said Ella Orme, 
deceased, who may have died prior to that time leaving a 
child or children or descendants, should be distributed to 
the child or children of the deceased son; that Edgar 
J. Orme was a party to said Equity cause and duly served 
with process therein. 

Defendant further avers that pursuant to the adjudica¬ 
tion in said Equity cause she is entitled to one-fourth of 
the share of Charles H. Orme, deceased, forthwith; that 
one-fourth should be retained in trust for the life of Edgar 
J. Orme; and this defendant retains certain contingent in¬ 
terests in the portion of the testamentary trust allocated 
to Edgar J. Orme. 

46 Wherefore, having fully answered, defendant 
Violet E. Orme demands (1) that this Court instruct j 
plaintiff to pay to her forthwith one-fourth of the share 
of Charles H. Orme, deceased; (2) that she be allowed 
her cost in this behalf incurred; (3) that this Court direct 
payment of costs and expenses of plaintiff, including plain¬ 
tiff’s reasonable counsel fees, to be charged to the share 
of Edgar J. Orme, remaining in said testamentary trust. 

! 

Violet E. Orme 

King & Nordlinger 

Bv Bernard I. Nordlinger 
* 

Bernard I. Nordlinger 
419 Southern Building 
Washington 5, D. C. 

Attorneys for Defendant 
Violet E. Orme 

| ss: 

I, Violet E. Orme, being duly sworn on oath, depose and 
say that I have read the foregoing Answer by me sub- 
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scribed, that I know the contents thereof; and that the 
facts therein stated are true to the best of my knowledge 
and belief. 

Violet E. Orme 
Violet E. Orme 


Subscribed 
tober, 1955 


and sworn to before me this 31 day of Oc- 

E. Camara Gonzalez 
Notary Public, State of 
New York 
No. 24-1501600 


Qualified in Kings County 
Certs, filed with N. Y. Co. Clerk 


Term expires March 30, 1957. 


Docket Entries, Nov. 1, 1955—Jan. 11, 1956 

Nov. 1 Motion of deft #8 for summary judgment, Notice, 
c/m 10-26-55, P & A, M.C. 11-1-55. Filed 

Nov. 8 Order extending time to file opposition to motion 
for summary judgment to and incl. Nov. 25, 1955. 
Tamm, J. (N) 

Nov. 10 Motion of defts #2, 3, 4 & 5 for summary judg¬ 
ment, Notice, c/m 11-10-55, P & A. M.C. 11-14-55. 
Filed 

Nov. 10 Answer of defts 2, 3, 4 & 5 to Motion of #8 for 
summary judgment, c/m 11-10-55. Filed 

Nov. 10 Answer of defts #9 through 13 inclusive to Mo¬ 
tion for summary judgment, c/m 11-10-55. Filed 

Nov. 18 Answer of defts 9-13 incl. to Motion of defts #2 
through 5 for summary judgment, c/m 11-18-55. 
Filed 

Nov. 18 Motion of defts #9, 10, 11, 12 & 13 for summary 
judgment, Notice c/m 11-18-55, P & A. M.C. 11- 
18-55. Filed 

Nov. 21 Answer of deft #1 to Motions for summary judg¬ 
ment of defts #2-5; 8-13, c/m 11-21-55. Filed 
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Nov. 25 Answer of defts #2, 3, 4 & 5 to Motion of defts 
#9-13 incl., for summary judgment, c/m 11-25-55. 
Filed 

Nov. 25 Motion of Deft #1 for summary judgment, No- 
tice c/m 11-25-55, P & A. M.C. 11-25-55. Filed i 
Nov. 28 Amended answer of deft. #1 to Motions for sum¬ 
mary judgment of #2-5, #8, 9 & 13 incl. c/m 
11-28-55. Filed 

Dec. 3 Answer of defts #9, 10, 11, 12, 13 to motion of 
deft #1 for summary judgt. c/m 12-2-55. File^ 
Dec. 6 Answer of deft #2, 3, 4, 5 to Motion of deft #1 
for summary judgment, c/m 12-6-55. Filed 
1956 * I 

.Tan. 11 Motions of deft’s for summary judgment, argued 
& submitted. (Rep. Powell) McGarraghy, J. 

• • • • • • • • • 1 • 

77 Filed Jan. 23,1956 

i 

Memorandum 

This is an action for construction of the will of El|a 
Orme and for instructions as to the disposition of corpus 
and payment of income. I 

The will set up a single trust in which each of decedents 
six sons shared. All of her sons survived her. The wi)l 
provided that each of the sons should have, for life, thje 
income from one-sixth of the corpus of the trust property, 
except that as to her son Harry, his share of the income 
would he held in trust by two of his brothers with discretion 
to determine the amount of income to be paid to him. j 
The will further provided that upon the death of any of 
the sons, other than Harry, 

“leaving no issue him or them surviving, then to add th^ 
share of the income of the one so dying to the shares of 
the survivors, unless the one or more so dying without 
issue shall leave him surviving a widow, in which case t 
direct that the income theretofore paid to the husband 
shall be paid to the widow for and during the period of 
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her widowhood, and npon her remarriage or death, said 
income shall revert to the shares of my other sons. 

78 “Upon the death of my said sons or either of 
them, leaving a child or children surviving or de- 
cendants of such, I direct that the share of the estate from 
which the decedent derived his income shall pass to and 
vest in such child or children or the descendants of such, 
absolutely and in fee simple.” 

As to that portion of the corpus given in trust for the 
benefit of Harry, and from which he derived his income, 
the will provided: 

“and upon his death said income from one-sixth of my 
estate shall pass to and be paid over to my other children, 
and upon the death of them or either of them, leaving a 
child or children surviving or descendants of such, I di¬ 
rect that the said one-sixth share of my estate shall pass 
to and vest in said child or children or descendants of 
such, absolutely and in fee simple, except that I direct 
that no part of my said estate shall be paid over to either 
the wife or the children of my said son, Harry A. Orme.” 

Ella Orme died July 9, 1912. In 1918, her son William 
died, and left surviving him a wife and five children. In 
1920, her son Harry died. Shortly thereafter, the trustee 
filed a complaint in this court for construction of the will 
of Ella Orme, and instructions to the trustee. A final 
decree construing the will was entered in that action on 
September 11, 1923, by the late Justice Siddons, the perti¬ 
nent part of which held that: 

“Upon the death of any of said sons. William Orme, 
James W. Orme, Charles H. Orme, Edgar J. Orme and 
Gardner P. Orme, leaving him surviving a child or chil¬ 
dren or descendants of such, such child or children or de- 
cendants of such were to take a vested remainder, abso¬ 
lutely and in fee simple, in such portion of the said one- 
sixth of the said residuary estate, both real and personal, 
of the estate of the said Ella Orme, deceased, as the son of 
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the said testatrix from whom such child or children 

79 or descendants of such deceased (sic) took and en¬ 
joyed in the net income of said one-sixth of th^ 

residuary estate of the said testatrix or would have takety 
and enjoyed in said net income had he continued to livd, 
subject to the provisions of this decree in favor of thfc 
surviving widow of any of said five sons of said testatrix 
who should die without issue leaving a widow him surviv¬ 
ing.” (Italics supplied) 

Since the time of that decree, Gardner P. Orme died, 
leaving surviving a child, Violet; James W. Orme dieq. 
leaving surviving five children, and Charles H. Orme has 
recently died leaving surviving him no wife or children. 
The present action seeks a determination of the course to 
be followed by the trustee in disposition of that portion 
of the corpus from which Charles H. Orme derived his 
income. 

This cause came on for hearing of the motions for sum¬ 
mary judgment filed by all defendants except John F. 
Owens and Frank B. Owens, they being respectively the 
second husband and the son by her second marriage oj: 
Amelia S. Owens, formerly the wife of William Orme^ 
In their answer to the complaint, John F. Owens and 
Frank B. Owens seek respectively, one-third and one-fiftlj 
of two-thirds of the share Amelia S. Owens may have beeq 
entitled to as the surviving parent of William S. Orme, th^ 
deceased son of Amelia and William Orme. 

Aside from this contention, the motions for summary 
judgment present one clear question for determination! 
Is Edgar correct in his contention that he is entitled to 
a life estate of income from that portion of the corpug 
of the trust in which Charles had a life estate, or are th^ 
other defendants, children of the other sons of Ella Ormej 
correct in their contention that Edgar is entitled to the inj 
come for life from only one-fourth of that portion of 

80 the corpus, the remaining three-fourths to be divide^ 
per stirpes between the surviving children of de 
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ceased sons of Ella Orme? All parties agree, and from 
the hearing and the pleadings, it is apparent that no 
genuine issue of material fact exists. 

From a reading of the will, two considerations were 
paramount in testatrix’s intention: The first is that all 
of her sons should be treated equally, and as far as the 
will goes, that all of the issue of said sons, excepting 
Harry, should be treated equally. The second considera¬ 
tion is that while all of testatrix’s sons were to have in¬ 
come for life from their respective portions of the corpus, 
the bulk of the estate, the corpus, was to vest absolutely, 
not in the sons, but the children or descendants of those 
sons. It can hardly be said that the primary concern of tes¬ 
tatrix was for her sons. Permitting them to enjoy only a 
life estate and reserving for their children enjoyment of 
the corpus refutes that suggestion. 

The intent to treat the sons, and their issue, alike, and 
the intent to benefit primarily the issue of said sons, is 
apparent on the face of the will. 

The construction that the court now places upon the 
will of Ella Orme is the same as the construction placed 
upon it by Justice Siddons. 

Aside from the correctness of his construction, the de¬ 
cree rendered by Justice Siddons precludes the construc¬ 
tion suggested by counsel for Edgar under the doctrine 
of res judicata. Defendant suggests that the construction 
he asserts is not res judicata because the construction 
Justice Siddons placed on this very point was not 
81 put in issue in the prior action. This contention has 
been answered by the courts of this jurisdiction. 
In Woods v. Cmnaday y et al, 81 App. D.C. 281, 282, 158 
F. 2d 184,185, the court said: 

um • • We have held often enough not to require repeti¬ 
tion that res judicata applies not only to points on which 
the court was actually required to pronounce judgment, 
but, as well, to every point which properly belonged to 
the subject of the controversy and which the parties, in 
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the exercise of reasonable diligence, might have brought j 
forward at the time. See United States ex rel. Donnerj 
Steel Co. v. Interstate Commerce Comm., 56 App. D.C. 44, 

8 F. 2d 905; Nalle v. Oyster, 36 App. D.C. 36. 

“Nor is it of any consequence that the judgment was 
entered by default. Any question in that respect is laid at 
rest by the decisions of the Supreme Court that judgment 
entered after default is just as conclusive an adjudication 
between the parties of whatever is essential to sup¬ 
port the judgment as one entered after answer and con¬ 
test. See Last Chance Mining Co. v. Tyler Mining Co.,! 
157 U.S. 683, 691, 15 S. Ct. 733, 39 L Ed. 859; Riehle v. 
Margolies, 279 U.S. 218, 225, 49 S. Ct. 310, 73 L. Ed. 669.” 

The motion of the defendant Edgar Orme is denied. 
The motions of defendants Nos. 2 through 5 and S through 
13 for summary judgment as to the claim of Edgar Orme 
are granted. 

There remain for determination the claims of John F. 
Owens and Frank B. Owens. They claim, as husband and 
son of Amelia S. Owens, the mother of William S. Orme, | 
a deceased child of William Orme, to have an interest 
in the corpus from which Charles derived income during 
his lifetime. Their interest is, of course, derived from 
the interest Amelia S. Owens is entitled to as mother of 
William S. Orme. The interest Amelia had, in turn, 
82 was dependent upon the interest that might have j 
been vested in her deceased son, William S. The 
issue, therefore, is whether the interest William S. had in ! 
the estate of Charles, was vested or contingent. If he had 
no vested right, then clearly the claims of the defendants 
John F. Owens and Frank B. Owens are without merit. 

There can be little question that the interest William 
S. Orme had before his death in the estate of Charles H. 
Orme was at best a contingent remainder. The provision 
of the will by which William S. and the other issue of 
sons of Ella Orme were to take was not to be operative 
except in the event of the death of Charles without issue, | 
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or upon the death of his widow if she survived him. This 
contingency was a condition precedent to a vesting in 
William S. of any interest in the corpus from which 
Charles had derived income during his lifetime. (See col¬ 
lection of authorities in Lewis v. CockreU, 80 F. Supp. 
380). His interest was contingent only, and he possessed 
no interest in that estate at or subsequent to his death 
which could in any way inure to the benefit of his heirs. 

The motion of the defendants Kathryn E. Orme, Ida 
Orme Cummings, Charles T. Orme and Rita Orme Lee, 
for summary judgment that they are entitled to a per 
stirpital share of one-fourth of that portion of the corpus 
of the trust from which Charles derived income during 
his lifetime will be granted. 

That part of the motions for summary judgment that 
the costs and expenses of plaintiff, including plaintiff’s 
reasonable counsel fees, be charged to the share of 

83 defendant Edgar J. Orme, remaining in the testa¬ 
mentary trust, will be denied. 

Counsel for plaintiff will submit an appropriate order 
consistent with the foregoing. 

Joseph C. McGarraghy 
Judge 

January 23,1956. 

• ••••••••• 

84 Filed Feb. 8,1956 

Final Judgment 

This cause came on to he heard on Motion for Summary 
Judgment filed by defendant No. 1, on Motions for Sum¬ 
mary Judgment filed by defendants No. 2 through 5, in¬ 
clusive, on Motion for Summary Judgment filed by de¬ 
fendant No. 8, on Motions for Summary Judgment filed 
by defendants No. 9 through 13, inclusive, and, upon con¬ 
sideration thereof, the Complaint heretofore filed herein 
and the Answers thereto, the separate Points and Au¬ 
thorities in Support of each of said Motions, the record in 
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the case of American Security and Trust Company vj 
Orme, et al., No. 39729 in this Court, then known as the 
Supreme Court of the District of Columbia, there- 
85 upon, after oral argument thereon by counsel for 
the respective parties herein, and it appearing to 
the satisfaction of the Court that there is no genuine issue 
as to any material fact, to which the parties hereto agreedl 
in open court through their respective counsel, and it! 
further appearing to the satisfaction of the Court that! 
excepting defendant No. 1, the moving parties are entitled! 
to judgment as a matter of law, it is by the Court this 
8th day of February, 1956, 

Adjudged as follows: 

1. The Motion for Summary Judgment of defendant No. j 
1, Edgar J. Orme, is denied. 

2. The Motions for Summary Judgment of defendants i 

No. 2 through 5, inclusive, Kathryn E. Orme, Ida Orme j 
Cummings, Charles T. Orme and Rita Orme Lee, the Motion j 
for Summary Judgment of defendant No. 8, Violet E. | 
Orme, and the Motions for Summary Judgment of de¬ 
fendants No. 9 through 13, inclusive. Marguerite 0. Dent, ! 
Mary Orme Kenney, Kathleen 0. Bolton, James W. Orme, 
Jr. and Robert C. Orme, be and the same hereby are ! 
granted. j 

3. The claims of defendants No. 6 and 7, John F. Owens i 
and Frank B. Owens, set forth in their Answers, be and | 
the same hereby are denied. 

4. Plaintiff, American Security and Trust Company, as | 
Trustee under the Will of Ella Orme, deceased, shall be | 
and hereby is authorized and directed to dispose of one- | 
half O/LO of the corpus of the estate now held by said 
Trustee, the income from which was allocated to Charles 
H. Orme prior to his death: 
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(a) by retaining one fourth ( 1 / 4) in trust and by paying 
the income therefrom to Edgar J. Orme during his life¬ 
time; 

(b) by paying one-fourth ( 1 / 4) thereof to defend- 
86 ants No. 2 through 5, inclusive, Kathryn E. Orme, 
Ida Orme Cummings, Charles T. Orme and Rita 
Orme Lee, in equal shares, in fee simple and absolutely; 

(c) by paying one-fourth ( 1 4) thereof to defendant No. 
8, Violet E. Orme, in fee simple and absolutely; and 

(d) by paying one-fourth ( 1 / 4) thereof to defendants 
No. 9 through 13, inclusive. Marguerite 0. Dent, Mary 
Orme Kenney, Kathleen 0. Bolton, James W. Orme, Jr. 
and Robert C. Orme, in equal shares in fee simple and abso¬ 
lutely. 

5. Plaintiff, American Security and Trust Company, as 
Trustee under the Will of Ella Orme, deceased, shall be 
and hereby is authorized and directed, prior to the dis¬ 
tribution authorized and directed in paragraph No. 4 
hereof, to pay to its attorneys, Messrs, John E. Larson 
and Benton C. Tolley, Jr., Esqs., One Thousand Seven 
Hundred Fifty Dollars ($1,750.00) for services rendered 
herein, reimburse itself its costs in this behalf incurred, 
and deduct a commission on principal distributed abso¬ 
lutely of three per centum (3%), all out of the share of 
the corpus of the estate of Ella Orme, deceased, distribu¬ 
table under said paragraph 4. 

6. Except as hereinbefore directed, no costs shall be re¬ 
covered by any of the parties hereto against the other. 

Joseph C. McGarraghy 
Judge 

• •••»••••• 
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89 Filed, March 14,1956 (By designation of record) 

IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
HOLDING AN EQUITY COURT 

Equity No. 39729 

American Security and Trust 
Company, a Body Corporate, 

Trustee under the Last Will 
and Testament of Ella Orme, 

Deceased, Plaintiff, 

v. 

(1) Catherine E. Orme, 

(2) William S. Orme, 

(3) Ida C. Orme, 

(4) Charles T. Orme, 

(5) Rita A. Orme, 

(6) Amelia S. Orme, 

Individually and also as 
Guardian of the Estates 
of said Minors, 

(7) James W. Orme, 

(8) Marguerite Becker Orme, 

(9) Marguerite Elizabeth Orme, 

(10) James William Orme, 

(11) May Eleanor Orme, 

(12) Katherine Walsh Orme, 

(13) Charles H. Orme, 

(14) Edgar J. Orme, 

(15) Miriam Tilton Orme, 

(16) Edgar J. Orme, Jr., a minor, 

(17) Gardner P. Orme, 

(18) Violet Elder Orme, 

(19) Violet Elder Orme, a minor, 

Defendants. 


> All Minors 

4 
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Bill to Construe Will 

To the Honorable Justice of the Supreme Court of the 
District of Columbia, Holding an Equity Court. 

The Bill of Complaint of the American Security and 
Trust Company, a Body Corporate, Trustee under the 
Last Will and Testament of Ella Orme, Deceased, repect- 
fully shows to the Court: 

90 L 

That plaintiff is a corporation organized and existing 
under the laws in force in the District of Columbia and 
having its principal office and place of business at the 
City of Washington, in said District, and files this bill as 
Trustee under the last will and testament of Ella Orme, 
deceased, as more fully hereinafter set forth. 

n. 

The defendants specifically named in the caption hereof 
are all citizens of the United States; and all of them are 
also residents of the District of Columbia except the de¬ 
fendants, Catherine E. Orme, William S. Orme, Ida C. 
Orme, Charles T. Orme, Rita A. Orme and Amelia S. 
Orme, who reside in the Village of Chevy Chase, in the 
State of Maryland. All of the defendants hereto are 
adults except the following defendants, who are minors of 
the respective ages stated, namely: 

Catherine E. Orme, ten (10) 

William S. Orme, eight (8) 

Ida C. Orme, seven (7) 

Charles T. Orme, five (5) 

Rita A. Orme, three (3) 

Marguerite Elizabeth Orme, fourteen (14) 

James William Orme twelve (12) 

May Eleanor Orme, nine (9) 

Katherine Walsh Orme, four (4) 

Edgar J. Orme, Jr., nine (9) 

Violet Elder Orme, ten (10) 
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i 

All of the defendants hereto are sued in their own right,! 

in respect of their interests or possible interests! 
91 in the certain trust fund created by and under thei 
aforesaid last will and testament of the said Ellai 
Orme, deceased, as more fully hereinafter set forth. The 
defendant, Amelia S. Orme, is also sued as the guardian! 
of the estates of the minor defendants, Catherine E. Orme, j 
William S. Orme, Ida C. Orme, Charles T. Orme, and 
Rita A. Orme. 

III. i 

The aforesaid Ella Orme, late a citizen of the United ; 
States and a resident of the District of Columbia, de- j 
parted this life on the ninth day of July, 1912, a widow, j 
leaving, her surviving, as her sole heirs-at-law and next- 
of-kin, six (6) sons, namely: William Orme and Harry 
A. Orme, both of whom have since departed this life, and i 
the defendants, James W. Orme, Charles H. Orme, Edgar j 
J. Orme, and Gardner P. Orme. The said Ella Orme left 
a last will and testament, bearing date the first day of j 
December, A.D. 1909, which was thereafter, on the 26th 
day of July, 1912, duly admitted to probate and record 
by this Court, holding a Probate Court, in Administration 
Cause numbered 19,174; and letters testamentary were 
thereupon granted unto the plaintiff corporation, which 
was the executor named therein and which duly entered 
upon and thereafter concluded the discharge of its duties 
as such executor. A true copy of said last will and testa- j 
ment is hereto attached, marked “Exhibit A”, and is 
prayed to be read as part hereof. 


In and by said last will and testament, after certain 
other provisions, said testatrix directed as follows: 

“All the rest, residue and remainder of my 
92 estate, wheresoever the same may be situate, and 
whether now owned by me or hereafter acquired, I 


give, devise and bequeath unto the American Security and 
Trust Company, a corporation existing and doing busi¬ 
ness in the District of Columbia under the authority of 
the laws in force therein; In Trust Nevertheless, to take, 
have, hold and manage my said estate, collect the rents, 
issues and profits thereof, and pay all necessary expenses 
of maintenance with full power to sell, transfer and con¬ 
vey the same, or any part thereof, with no obligation on 
the part of any purchaser to see to the application of the 
purchase money, and to invest, and from time to time as 
may be necessary or advantageous so to do, re-invest the 
same, and do all and every act and thing necessary and 
proper or expedient to be done in the management and 
control thereof, and to dispose of the net income there¬ 
from in the manner following, that is to say: 

“To pay over to my sons, William, James W., Charles 
H., Edgar J. and Gardner P. Orme, or to the proper 
guardian of such of them as may be minors, One-Sixth 
of said net income in equal shares, for and during the 
period of the natural lives of them and each of them, 
and upon the death of any one or more of them, leaving 
no issue him or them surviving, then to add the share of 
the income of the one so dying, to the shares of the survi¬ 
vors, unless the one or more so dying without issue shall 
leave him surviving a widow, in which case I direct that 
the income theretofore paid to the husband shall be paid to 
the widow for and during the period of her widowhood, 
and upon her re-marriage or death, said income shall re¬ 
vert to the shares of my other sons. 

“Upon the death of my said sons or either of them, 
leaving a child or children surviving or descendants of 
such, I direct that the share of the estate from which the 
decedent derived his income shall pass to and vest in such 
child or children or the descendants of such, absolutely 
and in fee simple. 

“The income from the remaining One-Sixth of my 
estate I give to my sons, William and Charles H. Orme, 
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charging upon them, however, the payment to my son, 
Harry A. Orme, of a sum not less than One Hundred (100) 
Dollars per month for his comfort and maintenance, for j 
and during his natural life, and upon his death said in¬ 
come from one sixth of my estate shall pass to and be paid 
over to my other children, and upon the death of them 
or either of them, leaving a child or children surviving or 
descendants of such, I direct that the said one-sixth share 
of my estate shall pass to and vest in said child or chil¬ 
dren or descendants of such, absolutely and in fee simple, | 
except that I direct that no part of my said estate shall 
be paid over to either the wife or the children of said son, 
Harry A. Orme. And I further direct that whatever sum i 
of money may be owing to me by my son, Harry A. Orme, | 
shall be re-paid to my estate out of the said income.” 

93 V. | 

Under and in accordance with said terms and provi- | 
sions, the plaintiff corporation, upon the approval of its j 
final account as executor, as aforesaid, took over the resi- j 
duary estate of the testatrix as the trustee named in the 
above-quoted provisions and entered upon the discharge 
of its duties as such trustee and has since continued j 
therein. 

VI. I 

Thereafter, on the 2d of December, 1918, testatrix’ son, j 
William Orme, departed this life, leaving him surviving, 
a widow, the defendant, Amelia S. Orme, and, as his sole 
heirs-at-law and next-of-kin, five (5) children, the minor ! 
defendants, Catherine “E. Orme, William S. Orme, Ida C. j 
Orme, Charles T. Orme, and Rita A. Orme; and the said 
Amelia S. Owens was thereafter duly appointed as guard¬ 
ian of the estates of said minors, in cause numbered 5356 
on the Guardianship Docket of this Court. Thereafter, on 
the 6th day of June, 1920, the testatrix’ son, Harry A. 
Orme, departed this life, and plaintiff is advised that no 
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widow or issue of his have any rights in the aforesaid 
trust fund, under the terms of testatrix’ will. The defend¬ 
ant, Marguerite Becker Orme, is the wife, and the minor 
defendants, Marguerite Elizabeth Orme, James William 
Orme, May Eleanor Orme, and Katherine Walsh Orme, 
are the children and comprise all of the descendants of 
the defendant, James W. Orme. The defendant, Charles 
H. Orme is unmarried. The defendant, Miriam Tilton 
Orme, is the wife, and the minor defendant, Edgar J. 
Orme, Jr., is the only child and descendant of the defend¬ 
ant, Edgar J. Orme. The defendant, Violet Elder Orme, 
is the wife; the minor defendant, Violet Elder Orme, 
94 is the only child and descendant, of the defendant, 
Gardner P. Orme. 


vn. 

In accordance with the above-quoted terms and provisions 
of the testatrix’ last will and testament, this plaintiff, 
after the death of the said William Orme, on the 2d day of 
December, 1918, as aforesaid, set apart a full one-sixth 
(l/6th) part of the residuary trust estate for his surviving 
children, hereinbefore named, and transferred and paid 
over the same to the defendant, Amelia S. Orme, as the 
guardian of their estates. 


vm. 

The said testatrix, by the above-quoted provisions of 
her last will and testament aforesaid, further directed 
that the net income from one-sixth (l/6th) of the resi¬ 
duary trust estate should be paid to her sons, the said 
William Orme and the defendant, Charles H. Orme, upon 
whom, however, was charged a payment of not less than 
One Hundred Dollars ($100) per month to testatrix’ son, 
Harry A. Orme, for and during the term of his natural 
life. Upon the death of the said Harry A. Orme, on the 
6th day of June, 1920, as aforesaid, the following provi- 
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sions of said last will and testament, as plaintiff is advised, 
became applicable to said last mentioned one-sixth (l/6th) 
part of the residuary trust estate, or to the net income 
arising therefrom, namely: 

“ # * * and upon his (Harry A- Orme’s) death said in¬ 
come from one sixth of my estate shall pass to and be 
paid over to my other children, and upon the death of 
them or either of them, leaving a child or children surviv¬ 
ing or descend-of such, I direct that the said one- 
95 sixth share of my estate shall pass to and vest in 
said child or children or descendants of such, abso¬ 
lutely and in fee simple, except that I direct that no part 
of my said estate shall be paid over to either the wife or 
the children of said son, Harry A. Orme.” 

IX. j 

This plaintiff is advised by counsel that the said pro¬ 
visions are uncertain and ambiguous, in respect to the 
proper course to be pursued and the proper disposition to 
be made of both the net income and the corpus of said 
one-sixth part of the residuary trust estate, and that the 
following contentions may possibly be made in regard 
thereto; 

(a) That, upon the death of the said Harry A. Orme, 
on the 6th day of June, 1920, as aforesaid, since the said 
William Orme, one of the other children of testatrix, had 
theretofore departed this life, leaving children him surviv¬ 
ing, as aforesaid, the said one-sixth (l/6th) share there¬ 
upon became distributable, absolutely and in fee simple, 
to said surviving children, namely, the minor defendants, 
Catherine E. Orme, William S. Orme, Ida C. Orme, Charles 
T. Orme, and Rita A. Orme, and accordingly would carry 
with it the net income accrued thereon since the death 
of the said Harry A. Orme. 

(b) That the last quoted provisions do not contemplate 
or apply to the children or descendants of any other child 
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of testatrix than the said Harry A. Orme who might pre¬ 
decease the latter, and accordingly that the aforesaid chil¬ 
dren of the said William Orme, (who predeceased the 
said Harry A. Orme, as aforesaid,) are not entitled to said 
share, hut that the same should continue to be held in 
trust by plaintiff and the net income arising therefrom 
be paid over by plaintiff in equal shares to testatrix’ other 
children, now surviving, (with or without a share to the 
said children of the said William Orme), until the death 
of the next son of testatrix who may die leaving a child or 
children, or descendant or descendants, him surviving, 
when such share should be distributed, absolutely and in 
fee simple, to such surviving child, children, or descend¬ 
ants, per stirpes. 

(c) That the trust as to said share is to continue until 
the death of the last survivor of testatrix’ said sons, when 
said share is to be distributed, per stirpes , to their then 
surviving children or descendants, (other than those of the 
said Harry A. Orme), the net income arising from said 
share in the meantime to be distributed, equally, to 
96 the sons of testatrix surviving from time to time, 
to the exclusion of the children or descendants of 
any deceased son, or else so that the children or descend¬ 
ants of any deceased son (other than of said Harry A. 
Orme) should receive, collectively the part or share of 
such net income which the deceased parent would have 
taken if living. If the Court should determine that the 
trust as to said share is to continue until the death of the 
last survivor of testatrix’ sons, then the further question 
may ultimately be presented as to whether the surviving 
widows of said sons, or any of them, have any rights in 
said share. 

X. 

Said share, at the present time, consists principally of 
stocks and bonds, is of approximately $25,000. in value, 
and produces an annual income of about $1600. 
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XL 

Plaintiff is advised by counsel that it should not attempt 
to construe the aforesaid will or determine the foregoing 
matters and questions; but that, for its protection and that ! 
of all others concerned, it should seek the aid and instruc¬ 
tions of this Court. 

Wherefore, the premises considered, plaintiff prays: 

1. That the writ of subpoena may issue herein, directed 
to the defendants, Catherine E. Orme, William S. Orme, 
Ida C. Orme, Charles T. Orme, Rita A. Orme, all minors, 
Amelia S. Orme, individually and also as Guardian of the 
Estates of said Minors, James W. Orme, Marguerite 
Becker Orme, Marguerite Elizabeth Orme, a minor, James 
William Orme, a minor, May Eleanor Orme, a minor, Kath¬ 
erine Walsh Orme, a minor, Charles H. Orme, Edgar J. 
Orme, Miriam Tilton Orme, Edgar J. Orme, Jr., a minor, 
Gardner P. Orme, Violet Elder Orme, and Violet Elder 
Orme, a minor, and each of them, requiring them to ap¬ 
pear herein by a day certain and answer the exi-! 

97 gencies of the foregoing bill of complaint; and that 
thereafter, as to such, if any, of said defendants as ! 
may be non-residents and cannot be served personally, a 
suitable order of publication may be entered. 

2. That a guardian or guardians ad litem may be ap¬ 
pointed for the minor defendants, Catherine E. Orme, 
William S'. Orme, Ida C. Orme, Charles T. Orme, Rita A. 
Orme, Marguerite Elizabeth Orme, James William Orme, \ 
May Eleanor Orme, Katherine Walsh Orme, Edgar J. 
Orme, Jr., and Violet Elder Orme. 

3. That a decree may be entered herein, construing the 
last will and testament aforesaid of the said Ella Orme, 
deceased, and particularly the aforesaid provisions there¬ 
of relating to the disposition to be made of the income 
and corpus of the certain one-sixth (l/6th) part of the 
residuary trust estate after the death of the said Harry 
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A. Orme, deceased; and instructing this plaintiff in respect 
thereof. 

4. That, upon the entry of such decree, this cause may 
be referred to the Auditor of this Court, to state plain¬ 
tiff’s account in accordance therewith, and to determine 
the allowances which should be made to plaintiff for its 
commissions and also for its reasonable costs and counsel 
fees herein incurred. 


5. That plaintiff may have such other and further re¬ 
lief as to the Court may seem meet in the premises. 

American Security and Trust Company 
Trustee as aforesaid. 


By Corcoran Thom 
President. 


Attest: 

Martin B. West 
Asst. Secretary. 

Peelle & Ogilby 
Attorneys for Plaintiff. 


98 District op Columbia, ss: 

Corcoran Thom, being first duly sworn, on oath, deposes 
and says that he has read the foregoing bill of complaint 
by him subscribed for and on behalf of the American 
Security and Trust Company, trustee as aforesaid, and 
that he knows the contents thereof; that the matters and 
things therein stated upon his personal knowledge are true, 
and those therein stated upon information and belief, he 
believes to be true. 

Corcoran Thom 

Subscribed and sworn to before me, this 4th day of 
January, 1922. 

J. Eliot Moran 
Notary Public, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

Whether, by a provision in one of two trusts set up by 
her Will, reading 1 ‘upon the death of any one or more of 
them [five named sons of testatrix], leaving no issue him 
or them surviving, then to add the share of the income of 
the one so dying to the shares of the survivors/ 7 testa¬ 
trix intended to give the entire income received during his 
lifetime by one of her said five sons, deceased without 
issue him surviving, to the last survivor of the said five 
sons, with no share thereof to the issue of three of the said 
five sons who had predeceased the son so dying. 

Whether the judicial construction of the Will in 1923 
does not make the present question res judicata, where the 
previous construction was occasioned by the death of a 
sixth son of testatrix and dealt with the disposition to be 
made of income and corpus under a special and distinct 
trust in the Will providing for such sixth son, and the 
present question, involving a different and undistributed 
portion of the estate, arises under the disparate language 
of the separate and different trust in the Will providing 
for the other five sons of testatrix. 



INDEX 


Jurisdictional Statement 
Statement of the Case . 
Statement of Points ... 
Summary of Argument . 



Argument: 

1. The nature of the issues and of the proceedings 

below leave this Court free to make a complete 
review of the case on its merits. 11 

2. Testatrix intended Edgar J. Orme, upon the death 

of Charles H. Orme without widow or descendants 
him surviving, to receive the entire trust income 
that was being received by Charles H. Orme at 
the time of the latter’s death. 1^ 

(a) This intention is manifest in the express lan¬ 
guage of the Five Brothers Trust. lijj 

(b) To reach the result of the judgment below, it is 

necessary to rewrite testatrix’s Will. This 
the courts may not do, where the language is 
clear and the testamentary intent plain upon 
the face of the Will. 1$ 

(c) The language of the Harry A. Orme Trust is 

not applicable to nor interchangeable with the 
language of the separate and different Five 
Brothers Trust . 19 

(d) Taken as a whole, the Will gave preferential 

treatment to testatrix’s sons over their de¬ 
scendants and wives . 22 

I 

3. The courts will uphold a clearly expressed testa¬ 

mentary plan, even though it contain a remote pos¬ 
sibility of intestacy as to some portion of the 
estate . 2p 
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4. The construction that the court below erroneously 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 13,259 


Edgar J. Obme, Appellant 
v. 

Kathryn E. Obme, Ida Obme Cummings, Charles T. Obme, 
Rita Obme Lee, Violet E. Orme, Marguerite 0. Dent, 
Mary Orme Kenney, Kathleen 0. Bolton, James W. 
Orme, Jr., and Robert C. Orme, Appellees 


Appeal from the Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

American Security and Trust Company, a corporation 
organized under the laws of and doing business in the 
District of Columbia, brought this action in the District 
Court, as trustee under the Will of Ella Orme, deceased, 
for construction of the Will and instructions to trustee. 
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(Joint App. 2.) Appellant, all appellees, and two other 
persons not parties to this appeal were named as defend¬ 
ants. The plaintiff trustee sought instructions of the 
District Court as to payment of income and/or disposition 
of principal of a portion of the trust estate held by it, 
theretofore allocated for the benefit of a then recently 
deceased son of the testatrix. 

Jurisdiction of the District Court was based upon the 
Act of Feb. 27, 1877, c. 69, § 2, 19 Stat. 253, D. C. Code, 
1951, Title 11, § 306. Final judgment was entered upon 
motions for summary judgment filed by Defendant No. 1; 
by Defendants No. 2, 3, 4 and 5; by Defendant No. 8; and 
by Defendants No. 9, 10, 11, 12 and 13. (Joint App. 36— 
Docket Entries.) The District Court, McG-arraghy, J., 
denied the motion for summary judgment of Defendant 
No. 1, Edgar J. Orme, who is the appellant here, and 
granted the motions of Defendants No. 2 through 5 and 
8 through 13, which defendants are the appellees here. 
At consolidated hearing on the various motions for sum¬ 
mary judgment, all parties agreed that no genuine question 
of material fact existed. Final judgment was accordingly 
entered pursuant to Federal Rules of Civil Procedure, 
Rule 56(c). 

Appellant’s notice of appeal, pursuant to Federal Rules 
of Civil Procedure, Rule 73(a), was timely filed on Feb¬ 
ruary 28,1956. Jurisdiction of this Court is invoked under 
the Act of June 25, 1948, c. 646, 62 Stat. 929, as amended 
by Act of Oct. 31,1951, c. 655, § 48, 65 Stat. 726, U.S.C.A., 
Title 28, § 1291. 

STATEMENT OF THE CASE 

This appeal involves the conflicting claims of appellant 
Edgar J. Orme, the last surviving son of Ella Orme, 
deceased, and of appellees, children of deceased sons of 
Ella Orme, as to disposition of a portion of the trust 
estate created by her Will. 
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The Will set up a trust in which each of the six soils 
of the testatrix shared. All of her sons survived h4r. 
The testamentary trust contained two distinct and separate 
sets of instructions to the trustee, plaintiff below. One 
set of instructions governed the payment of income and 
disposition of -principal of five-sixths of the trust estatle, 
allocated for the benefit of five named sons of testatrii: 
William, James W., Charles H., Edgar J. (the appellant^), 
and Gardner P. Orme. The other set of instructions 
created a separate trust governing the payment of income 
and disposition of principal of the remaining one-sixth 
of the total trust estate, allocated for the benefit of tlje 
other son of testatrix, Harry A. Orme. 

These two sets of instructions are distinct, separate and 
different and constitute two different trusts. For con¬ 
venience and brevity, the testamentary instructions per¬ 
taining to the share of the trust estate allocated for the 
benefit of five sons of testatrix will be referred to in appel¬ 
lant’s brief and oral argument as “the Five Brother? 
Trust.” The instructions relating to the share of the 
estate allocated for the benefit of Harry A. Orme will be 
referred to as “the HaTry A. Orme Trust.” Where th^ 
reference is to the testamentary trust as a whole, the term? 
“the trust” or “the trust estate” will be used. 


The Five Brothers Trust and the Harry A. Orme Trust 
are similar in only this particular: that together they 
provided for a life income derived from originally equal 
shares of the trust estate for each of testatrix’s six sonsj 
But the testatrix differentiated sharply between five of her 
sons (“Five Brothers”) and her sixth son (“Harry”)j 
both in the manner of payment of income to Harry and th<i 
disposition upon his death of the share of corpus from 
which his income was derived. 

I 

As to income, testatrix provided that the Five Brother? 
were to share equally, each to receive the income from one-j 
sixth (and, contingently, a larger fraction) of the trust) 


I 
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estate directly, while Harry’s share of the income (which 
could never be from more than one-sixth) was to be paid 
to two of the Five Brothers, William and Charles H., who 
were charged with “the payment to my son, Harry A. 
Orme, of a sum not less than One Hundred (100) Dollars 
per month for his comfort and maintenance, for and during 
his natural life. ...” 

As to disposition of remainders, and payments over of 
income before vesting of remainders, after death of any 
of the life beneficiaries, testatrix’s differentiation between 
Five Brothers, on the one hand, and Harry, on the other, 
was even greater. The children of Five Brothers were 
expressly given remainders in “the share of the estate 
from which the decedent [son of testatrix] derived his 
income”, while Harry’s children were expressly disin¬ 
herited. The widow of one of Five Brothers, who should 
die childless, was to receive her husband’s income during 
her widowhood; but Harry’s widow was, in terms, barred 
from this benefit. Above all, one or more of the Five 
Brothers, who should survive another of the Five Brothers 
dying without widow or issue was (or were) to have the 
income paid to such deceased brother during his lifetime 
added to the shares of income of “ the survivors .” Harry, 
on the other hand, did not participate in any such con¬ 
tingent additional income: only the basic one-sixth of the 
original total trust estate was or ever could be charged 
with any income interest of his. 

It is helpful in this connection to compare the provisions 
of the two trusts in parallel columns. The columns below 
contain the exact language of the Will, but with numbering 
added to show the stages and alternatives of the testa¬ 
mentary intent and with emphasis supplied to show the 
differences of intent in the parallel, but different, provisions 
of the Five Brothers Trust and the Harry A. Orme Trust. 
(The entire Will, without such numbering and emphasis, 
is at Joint App. 12.) 
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Five Brothers Trust Harry A. Orme Trust 

(Joint App. 13) (Joint App. 14) 

(1) “... upon the death of (1) “... upon his [Harry 4- 
any one or more of them [the Orme’s] death, said income 
Five Brothers], leaving no is- from one-sixth of my estate shall 
sue him or them surviving, then pass to and be paid over to my 
to add the share of the income other children, 
of the one so dying to the shares 
of the survivors, 

(2) “unless the one or more so (2) [no comparable provisio 
dying without issue shall leave Widow of Harry A. Orme e 
him surviving a widow, in pressly disinherited. See no. (4|) 
which case I direct that the below.] 
income theretofore paid to the 
husband shall be paid to the 
widow for and during the 
period of her widowhood, and 
upon her remarriage or death, 
said income shall revert to the 
shares of my other sons. 

(3) “Upon the death of my (3) “and upon the death ojf 
said sons or either of them, them or either of them, leaving 
leaving a child or children sur- a child or children surviving 
viving or descendants of such, or descendants of such, I df- 
I direct that the share of the rect that the said one-sixth 
estate from which the decedent share of my estate shall pass to 
derived his income shall pass to and vest in said child or chil- 
and vest in such child or ehil- dren or descendants of such, 
dren or the descendants of absolutely and in fee simple, 
such, absolutely and in fee 

simple.” 

(4) [No comparable provision. (4) “except that I direct that 

no part of my said estate shall 
See Nos. (2) and (3) above.] be paid over to either the wifb 

or the children of my said son, 
Harry A. Orme ...” 

' 

I 

Ella Orme died in July, 1912, and The American Security 
and Trust Company, her executor, thereafter made dist 
tribution of her residuary estate to itself, as trusteei 
Complaint, paragraphs 4 and 5. (Joint App. 3, 4.) One 
of the testatrix’s sons, William Orme, died in December^ 
1918. The trustee, without seeking instructions of th$ 


i 
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Court, distributed one-sixth share of the trust estate, from 
which William had derived his income during his lifetime, 
to his five children. Complaint, paragraph 6. (Joint 
App. 5.) 

Upon the death of Harry A. Urine in June, 1920, the 
trustee filed its “Bill to Construe Will” in the Supreme 
Court of the District of Columbia, Equity No. 39729. Com¬ 
plaint, paragraph 7. (Joint App. 6. The trustee’s bill 
in Equity No. 39729 is reproduced in full at Joint App. 45.) 

In paragraph IV of the bill, the trustee quoted the full 
text of the Five Brothers Trust and the Harry A. Orme 
Trust provisions of the Will, and, in paragraph VH, re¬ 
cited the final distribution theretofore made of William 
Onne’s one-sixth share of the trust corpus, to his children, 
“in accordance with the above-quoted terms and provisions 
of the testatrix’ last will and testament.” 

Then, in paragraph VHI of the bill, the trustee again 
quoted the language disposing of the remainder in the 
Harry A. Orme Trust only. In paragraph IX, the plaintiff 
trustee raised the questions as to the intent of testatrix 
with regard to the payment of income from, or the dis¬ 
tribution of principal of, Harry A. Orme’s one-sixth share 
of the trust estate. The Bill of Complaint, as a whole, fairly 
presented no other questions than those arising, under the 
language of the Harry A. Orme Trust, upon the death of 
Harry A. Orme. The pertinent language of the prayer at 
the conclusion of the bill in Equity No. 39729 was: 

“3. That a decree may be entered herein, construing 
the last will and testament aforesaid of the said Ella 
Orme, deceased, and particularly the aforesaid provi¬ 
sions thereof relating to tlie disposition to he made of 
the income and corpus of the certain one-sixth ( l/6th) 
part of the residuary trust estate after the death of 
the said Harry A. Orme, deceased, and instructing this 
plaintiff in respect thereof.’ ’ (Joint App. 53. Em¬ 
phasis supplied.) 
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Notwithstanding the fact that only the Harry A. Orme 
Trust was involved in the 1923 case, the Court undertook 
to interpret the Five Brothers Trust as well. In the 192$ 
case, the Court was properly called upon to decide whetheij* 
the children of William Orme, one of the Five Brother^ 
who had predeceased Harry A. Orme, were to take their) 
father’s share of the Harry A. Orme Trust corpus. The| 
Court, in answering that question in the affirmative (prop) 
erly, in the opinion of appellant), gratuitously undertook 
to answer also the same question in the same way witl^ 
regard to the interest of children of predeceased brothers 
under the provisions of the Five Brothers Trust. But no 
such issue was before the Supreme Court of the District 
of Columbia in 1923, and no such question had been placed 
in issue by the pleadings. Further, the decree (as appelleesl 
contend) or dictum (as appellant contends) purported to! 
rule on a situation which had not then arisen, which might 
never have arisen, and which involved the rights of persons 
not then determined and not then in being. 

William Orme, one of the Five Brothers, who died before 
the 1923 decree, was the father of appellees Kathryn E. 
Orme, Ida Orme Cummings, Charles T. Orme and Rita 
Orme Lee. William had another son, William S. Orme, 
who died in 1921. The court below determined that John 
F. Owens and Frank B. Owens, claiming as heirs of William 
S. Orme, had no interest in the Five Brothers Trust estate, | 
and from that decision the defendants Owens have notj 
appealed. 

Gardner P. Orme, another of the Five Brothers, who! 
died in 1941, was the father of the appellee, Violet E. Orme. | 

James W. Orme, another of the Five Brothers, who died 
in 1954, was the father of appellees Marguerite 0. Dent, j 
Mary Orme Kenney, Kathleen 0. Bolton, James W. Orme, j 
Jr. and Robert C. Orme. 

Upon the deaths of Gardner P. and James W. Orme, | 
respectively, the trustee distributed to their children the I 
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shares of the trust estate from which their fathers’ income 
had been derived. 

Charles H. Orme, fourth of the Five Brothers to depart 
this life, died in May, 1954, leaving no widow or issue sur¬ 
viving him. This event gave rise to the controversy which 
caused the trustee, The American Security and Trust 
Company, to bring the instant action. 

Edgar J. Orme, the appellant and last surviving son of 
testatrix Ella Orme, contended and contends that the 
plain word “survivors” and the remaining plain language 
of the Five Brothers Trust entitle him to receive, for his 
lifetime, the entire trust income which was being received 
by Charles H. Orme at the time of his death. Appellant 
further contends that his surviving issue will become en¬ 
titled to the corpus from which such income is derived 
upon his, Edgar’s, death. 

Appellees, the children of William, Gardner P. and James 
W. Orme, contend that Edgar J. Orme is to receive the 
income from only one-fourth of the Charles H. Orme share 
of the trust corpus and that the remaining three-fourths 
of that share are now to be distributed absolutely, per 
stirpes, to them, notwithstanding the fact that their re¬ 
spective fathers all predeceased Charles H. Orme and there¬ 
fore never derived any income from the Charles H. Orme 
share of the estate, which the death of Charles H., without 
widow or descendants surviving, placed in issue for the 
first time. Appellees also contend, and appellant em¬ 
phatically denies, that the issue is res judicata by virtue 
of the 1923 decree. 

All parties and the court were agreed below that -there 
was no question as to any material fact. The final judgment 
(Joint App. 42) was entered upon cross-motions for sum¬ 
mary judgment filed by the appellant and by each of the 
three branches of the appellees, argued at a consolidated 
hearing. This appeal is taken from that final judgment, 
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which granted the motions for summary judgment of lihe 
appellees and denied the motion for summary judgment! of 
the appellant. 

STATEMENT OF POINTS 

1. The District Court erred in construing the Five 
Brothers Trust portion of the Will of Ella Orme so as 
to circumvent the testatrix’s plain intent to give Edgpr 
J. Orme, as last survivor of the Five Brothers, the entire 
income paid to Charles H. Orme before the latter’s death 
without widow or descendants him surviving. 

2. The District Court erred in holding that its construc¬ 
tion of the Will, as to disposition of the Charles H. Ornie 
share of the trust estate, was res judicata. 


SUMMARY OF ARGUMENT 

j 

1. The nature of the issues presented, and of the pro¬ 
ceedings thereon in the court below, leave this Court free 
to make a complete review of the case on its merits. 

2. The testatrix Ella Orme intended Edgar J. Orme, i'a 
the factual circumstances which here control—the death 
of Charles H. Orme without a widow or any descendants 
him surviving—to receive the entire trust income th^t 
was being received by Charles H. Orme at the time of the 
latter’s death. 

(a) This intention of testatrix is manifest in the actuajl 
plain words of the Five Brothers Trust portion of the Will, 
which is the portion controlling here. The Will having 
been drafted by competent professional scriveners, tech} 
nical words are to be given their normal and exact legal 
meaning. The meaning of the key controlling words in 
the Five Brothers Trust—“the survivors”, and “the 
share of the estate from which the decedent derived his 
income”—is clear, and that meaning supports appellant’^ 
position and refutes appellees’, as to the intent of thg 
testatrix. 


] 

i 

i 

i 

i 
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(b) To reach the result of the judgment below, and 
to support the position of the appellees, it is necessary to 
rewrite testatrix’s Will. This the courts may not do, where 
the testamentary intent is plain upon the face of the Will. 

(c) The language of the Harry A. Orme Trust is not 
applicable to nor interchangeable with the language of 
the separate and different Five Brothers Trust, in which, 
as is apparent on its face, testatrix had a completely dif¬ 
ferent intent and plan, both as to payment of income and 
distribution of principal. 

(d) The Will, taken as a whole, gave preferential treat¬ 
ment to testatrix’s own sons over their descendants and 
wives. The clearly expressed wish of testatrix to “add” 
the share of income of a son dying without immediate 
natural objects of his bounty to the shares of surviving 
sons is entirely consistent with this natural preference. 

3. The courts will uphold a clearly expressed testa¬ 
mentary plan, even though it contain a remote possibility 
of intestacy as to some portion of the estate. 

4. The construction that the court below erroneously 
placed upon the Will of Ella Orme, as to the issue here in¬ 
volved—Edgar J. Orme’s right to receive the entire in¬ 
come that was being received by Charles H. Orme at the 
time of his death—is not res judicata. That question was 
not and could not properly have been placed before the 
court at the time of the construction of another and com¬ 
pletely different part of the Will in 1923. Neither the 
appellant nor any of the other then-living life beneficiaries 
of the Five Brothers Trust had any standing, in 1923, to 
raise the issue here involved or to take an appeal from 
the gratuitous and irrelevant dictum on the point con¬ 
tained in the decree of the late Justice Siddons, upon which 
the contention of res judicata is based. The dictum went 
beyond the issues raised by the pleadings and purported 
to “rule” upon a remote contingency that might never 
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have occurred and that did not, in fact, occur until $2 
years later. The facts in the case cited by the coutt 
below, as authority for its conclusion to apply the doc¬ 
trine of res judicata here, are readily distinguishable, aiid 
the rule of that case, correct upon its facts, is inapplicable 
to the completely dissimilar facts here involved. 

ARGUMENT 

1. The Nature of the Issues Presented, and of the Proceedings 
Thereon in the Court Below, Leave This Court Free to 
Make a Complete Review of the Case on Its Merits. 

There is no conflict as to the facts in this cause. Tl^e 
material facts consist simply of the Will of Ella Ornle 
(Joint App. 12); the 1923 decree of the Supreme Court of 
the District of Columbia, signed by the late Justice F. t. 
Siddons, in American Security and Trust Company V. 
Catherine E. Orme, et al., Equity No. 39729 (Joint App. 
16); and the facts and happenings avered in the complaint 
(Joint App. 2), which are not controverted. The only 
dispute is over the conclusions of law made below as fjo 
the legal interpretation and effect of the agreed facts. 

In these circumstances, it is competent for this Court tio 
make a complete and comprehensive review of the pro¬ 
ceedings in the court below. Since the evidence consists 
entirely of written instruments and other writings, whicjh 
a reviewing court is as competent to interpret as a tri^l 
court, this Court remains free to draw its own ultimate 
inferences and conclusions from the evidence, and is in nd 
way affected or limited in that undertaking by Rule 5$, 
Fed. Rules of Civ. Proc. Letcher County v. DeFoe (6 Cir. 
1945), 151 F. 2d 987, 990. See also Perry v. Perry , 8$ 
U. 'S. App. D. C. 337,190 F. 2d 601; Dollar v. Lcund , 87 U. $. 
App. D. C. 214, 184 F. 2d 245. 
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2. Testatrix Intended Edgar J. Orme, Upon iha Death of 
Charles H. Orme Without Widow or Descendants Him 
Surviving, to Receive the Entire Trust Income that Was 
Being Received by Charles H. Orme at the Time of the 
Latter's Death. 

This is the appellant’s principal contention. The op¬ 
posing contention of the appellees, which prevailed below, 
is that testatrix intended Edgar J. Orme, upon the death 
of Charles H. Orme without widow or descendants him 
surviving, to receive only one-fourth of the trust income 
that was being received by Charles H. Orme at the time 
of his death and that she further intended the trustee 
to distribute the principal of the remaining three-fourths 
of the Charles H. Orme share of the trust estate, per stirpes, 
to the children of three other sons of testatrix who pre¬ 
deceased Charles. 

Aside from the issue of res judicata (treated at page 
26, infra), to reach the result of the judgment below, it 
would be necessary for this Court: (a) to ignore the ex¬ 
press language and the clear legal meaning of technical 
words in the Five Brothers Trust; (b) to rewrite testa¬ 
trix’s Will by making lengthy additions to her clear legal 
words; and/or (c) to interpret the Five Brothers Trust in 
the light of the distinct and different language, and the 
different testamentary plan, of the Harry A. Orme Trust; 
and (d) to overlook or deny testatrix’s natural and ex¬ 
pressed preference for her sons over her more remote and 
unknown descendants. The court below did each of these 
things, and in each, we firmly believe, it erred. We now 
discuss these errors, in the order mentioned. 

(a) The Intention of Testatrix to Give Edgar J. Orme, in the Factual 
Situation Here Obtaining, the Entire Income That Was Being Re¬ 
ceived by Charles H. Orme at the Time of His Death Is Mani¬ 
fest in the Express Language of the Five Brothers Trust. 

Neither in the decree of Justice Siddons in the 1923 
judicial consideration of this Will, nor in the memorandum 
of the District Court in the instant action, do we find any 
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discussion whatever of the legal meaning of the actual 
plain words used by testatrix in the Five Brothers TrustJ 
We believe that a full and careful consideration here o^ 
those key words will result in a conclusion opposite to that, 
of Justice Siddons in 1923 and of the judgment fromj 
which this appeal is taken. 

First, it must be remembered that the testatrix had the! 
competent professional assistance of her executor and| 
trustee, the American Security and Trust Company, inj 
drafting her Will. Consequently, the normal legal mean-; 
ing of the language she used should be given full effect.! 
There is every presumption that she w~as fully advised of| 
the effect of her words, and that the technical, legal mean-! 
ing of technical, legal words drafted by her scrivener re-j 
fleet her true intent. Robi?ison v. Mercantile Trust Co., 1801 
Md. 336, 24 A. 2d 299, 302; In re Davis * Estate, 346 Pa. 247, | 
29 A. 2d 700, 702 ; 2 Page on Wills (3d ed., 1941), §921,1 
p. 823. 

The proper answer to the question here at issue must 
therefore ultimately be based upon, and be compatible\ 
with, the following language from the Five Brothers Trust! 
section of the Will, including, and in particular, the 
italicized words: 

(1) “. . . upon the death of any one or more of them; 
[the Five Brothers], leaving no issue him or them sur¬ 
viving, then to add the share of the income of the one 
so dying to the shares of the survivors, 

( 2 ) * * * | 

(3) “Upon the death of my said sons or either of them, 
leaving a child or children surviving or descendants 
of such, T direct that the share of the estate from which j 
the decedent derived his income shall pass to and vest 
in such child or children or the descendants of such, 
absolutely and in fee simple.” (Numbering and em- ! 
phasis supplied.) 
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(Joint App. 13, 14. See also fuller quotation, and parallel 
but differing provisions of the Harry A. Orme Trust, 
page 5, supra.) 

When the testatrix died in 1912, leaving all of her sons 
surviving, was the interest that each of the Five Brothers 
had, to receive, in addition to his own trust income, all 
or part of the trust income bequeathed to another of the 
Five Brothers, a vested or a contingent interest? The 
answer to this question is plainly seen in the language of 
part (1) of the above Will quotation and, specifically, in 
the words, “then to add the share of the income of the 
one so dying to the shares of the survivors.” To hold, 
with the court below and in accordance with appellees’ con¬ 
tention, that each brother had a vested interest is to ignore 
the plain language of part (1) and the established legal 
meaning of the word “survivors”. The interest was 
clearly contingent. If a brother died without widow or 
descendants surviving him, and if another brother or 
brothers survived the brother so dying, then “the sur¬ 
vivors” (or, as it has eventuated, the sole survivor) will 
have added to his share of the trust income the share of 
the income of the one so dying. 

There can no longer be any legal doubt that a gift over, 
upon certain contingencies, to the “survivors” of a named 
class or group of testamentary beneficiaries, of a life in¬ 
come bequeathed to a deceasing member of that class or 
group, specifically excludes the issue or other heirs of pre¬ 
deceased members of the class or group. Walker v. First 
Trust & Savings Bank, 8 Cir., 12 F. 2d 896, 902; McKenty 
v. Caldwell, 287 Ky. 750, 155 S. W. 2d 193, 194; Hudson 
Trust Co. v. DeMalignon, 140 N.J. Eq. 167, 53 A. 2d 337, 
338; Hummell v. Hummell, 241 N.C. 254, 85 S.E. 2d 144, 
145; Converse v. Byars, 112 Mont. 372, 118 Pac. 2d 144; 
3 Page on Wills (3d ed., 1941), § 1037. 


Clause fourth of the will construed in Walker v. Firdt 
Trust & Savings Bank, supra, is practically on all fouijs 
with part (1), above, of the Five Brothers Trust in the Ella 
Orme Will. The testator in that case, the court found, had 
a preference for his three married daughters. 12 F. 2d ait 
900, 901. The interpreted language read: “In case anjy 
annuity provided for shall cease, then the share of the iijt- 
come of such annuitant shall be distributed equally be¬ 
tween my daughters, Jessie Brittain Walker, Mary Noel 
Brittain Hastings and Susan Jane Brittain Motter, or the 
survivor of them” (Emphasis supplied by the courtj) 

The court held that children of a deceased married 
daughter were not entitled to their mother’s share, saying, 
“We cannot assent to the suggestion . . . that the woi^d 
‘survivors’ means ‘children’. There is no compelling ne¬ 
cessity shown for giving the word other than its ordinary 
meaning.” Id. at 902. (Emphasis supplied.) The cou|t. 
then added the deceased daughter’s share to the shares qf 
the surviving daughters. Id. at 903. In its discussion, tike 
court cites a wealth of authority. Obviously this is tljc 
exact language of testatrix Ella Orme, mutatis mutandis 
named sons for named daughters. 


There was much the same rebuttal in the Walker case 
as here: another later section of the trust was claimed o 
give the daughters there a “share and share alike” vested 
interest in a distinct share of the testator’s wealth, mid 
thus to indicate a general plan to do so, with the lat^r 
clause controlling. The court met this contention wijh 
the statement, similarly applicable here, “. .. when the tejs- 
tator intended the annuity of a deceased child to go :o 
the children of that child, he said so in plain terms ...” Id. 
at 903. So here Ella Orme used clear, and different, lan¬ 
guage in the Harry A. Orme Trust, when she intended fo 
benefit decendants of deceased children. In our parallel 
quotations of the two trusts at page 5, supra, compare the 
words, “the survivors”, in part (1) of the Five Brotheirs 
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Trust, with the words, “my other children”, in part (1) 
of the Harry A. Orme Trust; and further, compare the 
words, “the share of the estate from which the decedent 
derived his income ,, , in part (3) of the Five Brothers 
Trust, with the words, “the said one-sixth share of my 
estate”, in part (3) of the Harry A. Orme Trust. 

Thus, there is no room for tortured “construction” of 
testatrix’s plain words, “the survivors”. That term has 
a settled legal meaning. Moreover, whatever testatrix 
might conceivably have meant by the word “survivors”, 
she could scarcely have meant three distinct alternatives, 
only the last of which was “survivor”—as counsel for 
one of the appellees suggested below; see page 18, infra) 
and as the appellees must have it if they are to prevail. 
In this case, given the agreed facts, the word means Edgar 
J. Orme, and no one else. 

Appellees may contend here, as they did below, that 
testatrix’s intention to use the term, “the survivors”, in 
its technical legal sense in part (1) of the Five Brothers 
Trust, is rebutted by her use of the term, “my other sons”, 
in part (2) of the Five Brothers Trust. This contention 
is specious but not persuasive, in the light of testatrix’s 
language in part (3) of the Five Brothers Trust, “the 
share of the estate from which the decedent derived his 
income .” (See page 5, supra , for full quotation.) 

As we have demonstrated by the application of simple 
principles of semantics and logic to the language of part 
(1) of the Five Brothers Trust, page 14, supra , the right 
or interest of any of the Five Brothers ever to enjoy addi¬ 
tional income , from the share of the trust estate allocated 
for the payment of income to a brother deceased without 
widow or descendants, was contingent upon his surviving 
the brother so dying. In part (3) of the Five Brothers 
Trust, testatrix gave the surviving issue of a deceased 
son of hers a remainder interest in a portion of the prin¬ 
cipal of the trust estate. That portion was not (as in the 
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Harry A. Orme Trust) a fixed one-sixth share of the estate, 
but “the share of the estate from which the decedent de¬ 
rived his income.” It would have been an easy matter foj* 
testatrix herself to have specified a fixed fraction, or t<|> 
have added some such words as “or would have been enj- 
titled to derive additional income if he had survived on^ 
of my said sons dying without widow or issue him sur¬ 
viving.” She did not. 

Thus we readily perceive that the remainder interest of: 
testatrix’s grandchildren, in the principal of a share of the 
trust corpus allocated for payment of income to a widow-) 
less and childless deceased son of testatrix, is measure^ 
and limited by the interest of their respective fathers inj 
the income of such share. Since, as we have shown, the 
interests of the fathers of appellees were contingent upoi^ 
survivorship, the interests of appellees, testatrix’s grand¬ 
children, were also contingent. Those contingent interests 
failed at the moment their respective fathers died, with 
Charles H. Orme still living. 

It follows logically that the issue of Edgar J. Orme who 
survive him will become entitled, upon the death of Edgar 
J. Orme, to receive the principal of both the Edgar J. and 
Charles H. Orme shares of the trust corpus, i. e., the share 
of the estate from which the decedent, at the time of his 
death, will have been deriving his income. 

I 

In summary, testatrix’s words are clear. They werej 
drafted for her by competent professional scriveners. The j 
words must consequently be given their normal legal 
meaning. That meaning supports the claim of the appel- j 
lant and refutes the claim of the appellees. 
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(b) To Reach the Result of the Judgment Below, and to Support the 
Contention of the Appellees, It Is Necessary to Rewrite Testa¬ 
trix's Will. This the Courts May Not Do, Where the Language Is 
Clear and Unambiguous and the Testamentary Intent Is Plain 
Upon the Face of the WilL 

As we have shown in (a) above, appellees cannot pre¬ 
vail if resort be had only to the exact, directly pertinent 
language of the Will. This was recognized by appellees 
below, and in the memorandum of the District Court. 
Hence, appellees will contend here, as they did below, that 
the Court should make use of the rules of construction to 
determine the testamentary intent, especially the rule that 
the courts may add or transpose words in the Will, if 
necessary to arrive at and carry out the intent of the tes¬ 
tatrix. We have no quarrel with this premise, as an ab¬ 
stract principle, and will leave citation of authorities 
therefor to appellees. The key words of the principle, 
insofar as we are here concerned, are: “if necessary”. 

To reach the result of the judgment below, it is neces¬ 
sary to change or add to the key words in both parts (1) 
and (3) of the Five Brothers Trust, quoted with supplied 
emphasis at page 13, supra. 

In part (1), the words, “add the share of the income 
of the one so dying to the shares of the survivors”, must 
be changed to “add one-fourth of the share of the income 
of the one so dying to the share of each survivor.” Or, as 
counsel for one of the appellees suggested in points and 
authorities filed below, it is satisfactory for appellees’ 
purposes to substitute for the two words, “the survivors”, 
the following: “my other sons, or their issue, and if no 
issue, to the survivors.” (But see our comment at page 16, 
supra.) 

In part (3), the words, “the share of the estate from 
which the decedent derived his income”, must be amplified 
to read, “the share of the estate from which the decedent 
derived his income, plus the additional share of the estate 
from which such decedent would have been entitled to de- 
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rive additional income had he survived one of my said 
sons dying without widow or descendants him surviving.” 

We submit, however, that these cumbersome additions, 
while they are necessary to support the position of ap¬ 
pellees, are njot necessary to arrive at the intention of the 
testatrix. As we have already shown, the language of 
this Will is clear, the intention of the testatrix is manifest 
therein, and the addition of words, as illustrated above, 
is not only unnecessary to ascertain that intent, but on the 
face of the proposed additions, reverses the intent of 
the original and unamplified language. Only where the 
intent cannot be ascertained from the words of the will it¬ 
self, due to their ambiguity or contradictions, is it proper 
for the courts, in construing a will, to add or transpose 
words. Baker v. National Savings and Trust Company 
86 U.S. App. D.C. 161, 181 F. 2d 273; Evans v. Ocher- \ 
hausen , 69 App. D.C. 285, 100 F. 2d 695; In re Davis’ Es -! 
Utte, p. 13, supra; 2 Page on Wills (3d ed., 1941), § 933, 
p. 875. 

(c) The Language of the Harry A. Orxne Trust Is Not Applicable to 
Nor Interchangeable With the Language of the Separate Five 
Brothers Trust, in Which, as is Apparent on Its Face, Testatrix 
Had a Completely Different Intent and Plan, Both as to Payment 
of Income and Disposition of Principal. 

The District Court, in its memorandum denying appel- j 
lant’s motion for summary judgment and refuting our i 
conclusions of law, seems to rely in important part upon i 
a quotation from Justice Siddons’s decree in the 1923 con- j 
struction of another part of the Will of Ella Orme. (Joint j 
App. 38-39.) It must be noted at once, however, that the | 
language of Justice Siddons, so quoted with approval by 
the court below, is language construing the Harry A. 
Orme Trust. See the full text of Justice Siddons’s decree, 
Joint App. 16, the passage quoted by the District Court i 
being at Joint App. 18. 

An essential premise in appellant’s argument, of course, j 
is that Justice Siddons’s construction of the Harry A. 
Orme Trust (with which construction we do not quarrel 


I 
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and which construction we further agree is res judicata) 
has no bearing upon the present action for construction of 
the Five Brothers Trust. 

However, it must also be noted that, had it wished, the 
District Court could have quoted from the Siddons de¬ 
cree the following language, purporting to construe the 
Five Brothers Trust, to the exact same effect as the lan¬ 
guage actually quoted by the court below from the Siddons 
construction of the Harry A. Orme Trust: 

upon the death of any of her said sons leaving him 
surviving a child or children or descendants of such, 
such child or children or descendants of such are to 
take a vested remainder absolutely and in fee simple 
in such portion of the residuary estate, both real and 
personal, of said Ella Orme, deceased, as the son of 
the said testatrix from whom such a child or children 
or descendants of such are descended, took and en¬ 
joyed in the net income of the said residuary estate 
of the said testatrix, or would have taken and enjoyed 
in said net income, had he continued to live.” (Joint 
App. 17. Emphasis supplied.) 

The italicized words in the foregoing Siddons interpre¬ 
tation of the controverted portion of the Five Brothers 
Trust are identical to the words italicized by the District 
Court in its quotation from the uncontroverted Siddons 
interpretation of the Harry A. Orme Trust. It is our con¬ 
tention that those italicized words are demonstrably wrong, 
when applied to the Five Brothers Trust, although cor¬ 
rect when applied to the Harry A. Orme Trust. The error 
of both Justice Siddons and the judgment from which 
this appeal is taken lies in failure to recognize the 
differences of testimentary intent in the Harry A. Orme 
Trust and the Five Brothers Trust, and, indeed, in failure 
to recognize them as being two separate trusts. 

In our Statement of the Case, page 3, supra, we point 
out the several differences between the Five Brothers 
Trust and the Harry A. Orme Trust, and we further 
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illustrate those differences by setting the parallel (but 
contrasting) provisions of the two trusts side by side. We 
believe appellees will not and the court below would not 
controvert any of the quite obvious differences between the 
two trusts recited in our Statement of the Case, and we 
shall not reiterate them here. Yet Justice Siddons, appel¬ 
lees, and the District Court all failed to perceive additional, 
only slightly less obvious differences between the Harry 
A. Orme Trust and the Five Brothers Trust, which dif¬ 
ferences are decisive of the issue here involved. These 
are that the provisions for payment over to the Five 
Brothers of equal one-fifth shares of Harry A. Orme’s 
one-sixth share of the total trust estate, as to income, and 
for distribution of equal one-fifth shares of the said Harry j 
A. Orme one-sixth to the heirs of the Five Brothers, as to 
principal, create vested rights under the Harry A. Orme 
Trust, whereas only contingent rights are created under 
the Five Brothers Trust, as to the share of the trust 
estate here at issue. 

We have shown in (a) why, and in what respects, the| 
interests of testatrix’s sons in the Charles H. Orme share! 
of the trust estate income, and of testatrix’s grandchildren! 
in the Charles H. Orme portion of the trust corpus, were 
contingent, under the actual plain words of the Five 
Brothers Trust. There are no corresponding contingent 
cies—no equivalent “ifs”—in the equally plain, and quite i 
different , language of the Harry A. Orme Trust. 

In the Five Brothers Trust, a brother took the income of j 
a brother deceased without widow or descendants, if he | 
survived such brother. In the Harry A. Orme Trust, there 
is no reference to survivorship: the gift over is to “my 
other children”. Contrast also the word “add”, in “Five 
Brothers”, with the words, “shall pass to and be paid! 
over to”, in “Harry A.”: 

Five Brothers Trust: <( add the share of the income of! 
the one so dying to the shares of the survivors.” 
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Harry A. Orme Trust: “said income from one-sixth 
share of my estate shall pass to and he paid over to my 
other children” 

We have already pointed out the significance of the 
words, “the share of the estate from which the decedent 
derived his income”, in the Five Brothers Trust. These 
words are to be compared with the simple and direct, “the 
said one-sixth share of my estate”, in the Harry A. Orme 
Trust. 

Harry could never benefit from the contingent happen¬ 
ing—death of a brother without widow or issue surviving 
while he, Harry, yet lived—which was to benefit other 
brothers. Testatrix obviously disfavored and/or dis¬ 
trusted the judgment of Harry: the Five Brothers received 
their income directly; Harry’s was to be paid to two of 
his brothers and doled out to him by them. The Five 
Brothers were put in a class, with survivorship benefits; 
Harry was not included in that class and was ignored as 
to survivorship benefits. Nevertheless, Harry was not dis¬ 
inherited completely, as were his wife and children, and, 
despite the exceptions just noted, testatrix’s treatment of 
him personally (as opposed to his line) was substantially 
equal to her treatment of her other sons. This, too, is 
significant, as will be developed in (d), next below. 

(d) Taken as a Whole, the Will Gave Preferential Treatment to Tes¬ 
tatrix's Sons Over Their Descendants and Wives. The Clearly 
Expressed Wish of Testatrix to "Add" the Share of a Son Dying 
without Immediate Natural Objects of His Bounty to the Shares 
of Her Surviving Sons Is Entirely Consistent With This Natural 
Preference. 

The District Court’s memorandum denies this conten¬ 
tion, urged by us on behalf of appellant below. In sup¬ 
port of its opposite interpretation of the Will, the court 
said only this: 

“It can hardly be said that the primary concern of 
testatrix was for her sons. Permitting them to enjoy 
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only a life estate and reserving for their children en-J 
.■joyment of the corpus refutes that suggestion. Thq 
intent to treat the sons, and their issue, alike, and 
the intent to benefit primarily the issue of said sons 
is apparent on the face of the will.” (Joint App. 40.), 

Granted that most children would prefer to receive their 
parents’ estates in fee simple and absolutely, rather than 
a life estate in the income thereof, it certainly does not 
follow that because a parent gives a life estate to his 
children, it is because he “intends to benefit primarily the 
issue” of those children. The considerations which prompt 
the creation of testamentary trusts are more often a fear 
that a child, receiving the entire estate at too young an! 
age (Ella Orme’s sons were minors or very young men 
when her will was written and when she died) may dissi¬ 
pate it unwisely and be in want later, and a desire to con¬ 
tinue providing for one’s children after one’s death, than 
a desire to “benefit primarily” one’s grandchildren—many 
of them never to be known to the testator. 

Against the District Court’s one point, that testatrix! 
gave her sons a life estate and reserved the corpus forj 
her grandchildren, there are other indications, explicit 
and implicit, in the Will to support our contention, (d) 
above. We think that the Will, taken as a whole, shows i 
a strong preference of sons over more remote descendants, j 
By the residuary trust, sons are benefited immediately, 
equally (even Harry’s treatment was substantially equal), j 
and in a protected fashion. One of the first clauses of the j 
Will, prior to the two trusts, gives testatrix’s household j 
effects to three of her sons—one of them Edgar J. Orme. 
As to grandchildren and more remote descendants, on the 
other hand, one complete line, that of Harry A. Orme, was 
expressly disinherited and the estates granted to the other 
five lines (except for each line’s one-fifth interest in one- j 
sixth of the residuary estate under the Harry A. Orme 
Trust) were contingent, deferred, and unprotected by any j 
trust after vesting. 
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All in all, a mother’s preferring her own six sons over 
probable dozens of grandchildren and great-grandchildren 
is normal and usual. Moroever, this testatrix was not deal¬ 
ing with a multi-million dollar estate, but with a modest 
fortune. This could benefit only a few individuals in an 
important way. In providing for survivorship rights 
among five of her sons, testatrix probably realized that 
any son who might benefit from this provision would be 
elderly when the contingency arose, and more in need of 
her bounty—moderately substantial in this form—than 
the probably numerous descendants of pre-deceased sons 
would be in need of their tiny fractions. This conclusion 
is reinforced by the fact that when testatrix wished to 
benefit all children of sons and eliminate survivorship, as 
was the case in the Harry A. Orme Trust, she used lan¬ 
guage incapable of any other interpretation. See pages 5, 
15, and 21-22, supra. 

It was urged on behalf of one of the appellees below, 
and may be repeated here, that it would be “absurd to 
hold that the Will should be construed so as to provide 
for the unknown issue of a son who died after the death 
of a son without issue, but not to provide for the unknown 
issue of a son who died before the death of a son without 
issue.” We submit, however, that this was consistent 
-with the general plan and precisely what the testatrix did 
express. After all, the issue of sons who died before the 
death of a son without issue are not unprovided for: they 
have the shares of estate from which their fathers de¬ 
rived income; such distribution has been made to every 
one of the appellees. Testatrix’s preferment of sons re¬ 
quired her plan for preservation of established family in¬ 
comes—naturally of concern to each son. It was only 
in the event of “windfalls” that testatrix’s preference for 
her sons over their descendants led her to favor surviving 
sons. 
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3. The Courts Will Uphold a Clearly Expressed Testamentary 
Plan Even Though It Contain a Remote Possibility of 
Intestacy as to Some Portion of the Estate. 

It was argued below, and may be here, that on our con¬ 
struction, an intestacy might result if the final “survivor” 
died without issue, and therefore the testamentary planj 
ought to be rewritten. 

First, this raises a situation without reality, since the 
appellant, Edgar J. Orme, has a wife and four living de¬ 
scendants. Moreover, all of the other sons except Charles 
actually had surviving issue. 

If by remote chance a childless son had become the last 
survivor, however, the fact that this would leave a re¬ 
mainder not specifically disposed of does not entitle the j 
courts to rewrite testatrix’s Will, and the property would 
properly pass as intestate. 3 Page on Wills (3d ed., 1941), 

§ 961, citing (at note 13), Schuldt v. Reading Trust Com¬ 
pany, 292 Pa. 327, 141 Atl. 152. 

The courts will seek to avoid a partial intestacy, unless 
clear language requires it. But it seems wrong and very | 
strained to depart from the testatrix’s plan (of preference j 
for her sons over remote descendants) to avoid an un¬ 
likely intestacy that has not occurred—and, incidentally, | 
thus to create another possible intestacy. Where the lan- i 
guage of a will is plain and unambiguous, and requires a 
possible intestacy, the court cannot create an unintended 
disposition. George Washington University v. Riggs Na¬ 
tional Bank of Washington, 66 App. D.C. 389, 88 F. 2d 271; ] 
Maddock v. Haines, 7 Cir., 88 F. 2d 350; 2 Page on Wills 
(3d ed., 194-1), § 927. 

Finally, the strained construction below merely creates | 
another and slightly different possible intestacy. The Will 
provides for final disposition of the fee only to lineal de¬ 
scendants of the Five Brothers, and it was possible at the 
time Ella Orme made her Will that all of her sons would 
die without living lineal descendants. Testatrix deliberately 
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ignored a very remote possibility if intestacy (or merely 
overlooked it) to express simply her clear preference for 
her sons. We believe this Court should equally ignore 
both of these remote and now entirely theoretical possi¬ 
bilities of intestacy. The Will is clear and unambiguous 
and does not, in fact, result in intestacy on its natural and 
clear meaning. 

4. The Construction that the Court Below Erroneously Placed 
Upon the 'Will of Ella Orme, as to the Issue Here Involved 
—the Right of Edgar J. Orme to Receive the Entire In¬ 
come that Was Being Received by Charles H. Orme at the 
Time of His Death—Is Not Res Judicata. 

The doctrine of res judicata is wholly inapplicable. The 
question here at issue was not and could not properly have 
been before the Supreme Court of the District of Columbia 
(Siddons, J.) in the 1922-23 case of American Security 
and Trust Company v. Catherine E. Orme , et al., Equity 
No. 39729. The question zvas not raised by the pleadings 
and could not have been raised by any of the parties to 
that ancient suit, since this inheritance turns on a then 
uncertain future contingency benefiting then undetermined 
persons. 

All that was properly before the court in 1923 was the 
disposition to be made of the Harry A. Orme share of the 
trust estate after his death. This was the only practical 
guidance required by the trustee. The probable decision 
and decree of the court on that questiozi were in little 
doubt with any of the parties. The language construed 
was clear and unambiguous. The resulting decree of the 
court on that question was clearly correct and was in the 
interest of Edgar J. Orme, the appellant, as well as in 
the interest of other sons of testatrix, his brothers, and 
their children. Edgar J. Orme has never questioned and 
does not now question the decree on the problem at issue 
then, i.e., the Harry A. Orme Trust. 
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But in attempting, presumably under the general prayer 
for relief in that case, to suggest what should be done j if 
a son of testatrix should die without widow or surviving 
issue, the court in dictum, went beyond the issue raised 
by the pleadings and ruled upon a remote contingency 
which might never have occurred and which did not, in fact, 
occur until 32 years later. 

More important, Edgar J. Orme (and his brothers) ajt 
that time had no standing to litigate this question. Hie 
was not then a “survivor’’ of a childless brother. Had 
he attempted to raise the issue, at the trial or on appeal, 
the court would properly have said, “If you survive an<jl 
if a brother predeceases you without issue, that will be 
time enough to adjudge the result. But ‘before thes^ 
events happen, and in the absence of parties who may thcil 
be interested ’, ( May v. May, 167 U. S. 310, 323, 42 L. Ed, 
179,185,17 S. Ct. 824), you have no standing to sue at this 
time.” The Federal Declaratory Judgment Act, Act of] 
June 14, 1934, c. 512, 48 Stat. 955, U.S.C.A., Title 28,j 
§§ 2201, 2202, of course has no bearing on this statement! 
of the law effective in 1923. But, even under that Act,| 
courts will not decide the result of controversies which 
can arise only on future events and hence are not “actual”. 
West v. Bank of Commerce & Trusts, 4 Cir., 153 F. 2d 566; 
Aetna Life Insurance Company v. Haworth, 300 U. S. 227, 
81 L. Ed. 612, 57 S. Ct. 423. 


Walker v. First Trust & Savings Bank, page 14, supra, j 
was a case almost on all fours with this case, on this point j 
also. There the court stated, in refusing to rule with I 
respect to what would happen if a child outlived its father, j 
12 F. 2d, at 903: 

“Asa general rule, a court of equity ‘will not under- ] 
take, where there is no matter in dispute, to declare j 
future rights, nor will it ever undertake to decide upon j 
and determine contingencies which may never arise, i 
unless such determination is necessary for the decision j 
of some immediate relief to be granted, and which it ! 
can enforce by a decree.’ 40 Cyc. 1846.” 


i 
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The paragraph in the 1923 decree in Equity No. 39729, 
upon which counsel for appellees must rely, in their ar¬ 
gument that the question here at issue in res judicata, 
meets every one of the qualifications in the above Walker 
case quotation: (1) it concerned a matter not in dispute; 
(2) it attempted to declare future rights; (3) it “decided” 
upon a contingency which might never have arisen; (4) the 
determination made was unnecessary for the decision of 
any immediate relief to be granted; and (5) it was not 
then enforceable against anyone by a decree. 

The Walker case is a leading authority on this principle. 
The principle is, of course, universally accepted and emi¬ 
nently reasonable. May v. May, supra. 

The case of Woods v. Cawnaday , et al., 81 U.S. App. D.C. 
281,158 F. 2d 184, is cited by the District Court in support 
of its conclusion that the matter here at issue is res judi¬ 
cata. But that case is distinguishable from this in all 
material respects, on its facts. The extract from the opin¬ 
ion quoted in the memorandum of the court below is imme¬ 
diately preceded by these words: 

“The most casual examination of the papers in the 
original suit shows unmistakably that the decisive 
question in the case was the ownership of the Club and 
that the judgment was a conclusive determination of 
that issue in favor of the Off-Beat Club and Cannaday. 
This necessarily follows since, if Woods were the 
owner of the Club, as is now claimed, obviously no 
judgment against him for despoiling its property and 
converting its funds could have passed.” 

81 App. D. C. at 282,158 F. 2d at 185. (Emphasis supplied.) 
We grant that “res judicata applies not only to points on 
which the court was actually required to pronounce judg¬ 
ment, but, as well, to every point which properly belonged 
to the subject of the controversy and which the parties, in 
the exercise of reasonable diligence, might have brought 
forward at the time.” (Id.) These criteria were met in 
Woods v. Cannaday. They are not met here. 


29 


Actually, in cases squarely in point on this particular 
issue, there seems to be an established rule in many juris¬ 
dictions that “A decree of 'partial distribution will not be 
regarded as conclusive with respect to the construction of 
decedent’s will in so far as assets or funds of the estate 
not disposed of are concerned .” 57 Am. Jur., Title 

“Wills”, § 1035. (Emphasis supplied.) See also Handy's 
Estate , 314 Pa. 61, 170 Atl. 277; In re Laughlin’s Estate, 
336 Pa. 529, 9 A. 2d 383; Hotaling v. Marsh , 132 N.Y. 29, 
30 N.E. 249; i Malona v. Scliwing, 101 Ky. 56, 39 S.W. 523; 
Anno., 136 A.L.R. 1189 et seq. We have found no cases 
contra in the District of Columbia. 

It is obvious that the issue here contested (the rights 
of a surviving son) is not res judicata. No decision 
was possible until there was a survivor. There is evidence i 
that the late Justice Siddons, who signed the 1923 decree, 
would himself agree to this. The final words of that decree 
are: 

“4. This cause is hereby retained for such further 
proceedings, orders and decrees as to the Court may j 
seem meet in the premises.” 

Thus, had the appellant (or any of his brothers) at¬ 
tempted an appeal, these words of Justice Siddons would 
doubtless have been aptly cited for the proposition there 
was no final order, then made by the court, on the issue 
heTe in controversy, and hence no appeal from it. 

Equally important, the appellant, Edgar J. Orme, had 
no notice from the pleadings therein that these remote 
contingent rights were about to be litigated, improperly 
or not. To apply the doctrine of res judicata under these 
circumstances would in effect be a denial of due process of 
law. 



CONCLUSION 


We have shown that the language of the Five Brothers 
Trust, on its face and taking the words of Ella Orme’s 
Will in their normal and proper legal meaning, requires 
that Edgar J. Orme receive, for his life, the entire income 
that was being received by Charles H. Orme at tlje time 
of his death; that in these circumstances, the language 
being clear, the courts may not rewrite testatrix’s Will, as 
must be done if appellees are to prevail; that the separate 
and different Harry A. Orme Trust has no bearing; and 
that the issue is not res judicata by virtue of th<fe prior 
judicial construction of the Harry A. Orme Trusi For 
these reasons, the judgment of the District Court should 
be reversed and the trustee should be instructed td make 
payments of income and, upon the death of Edgar J. 
Orme, distribution of corpus of the portion of this trust 
estate here controverted in the manner suggested jby the 
answer and counterclaim filed below by the appellant, 
Edgar J. Orme. 
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in the present action to distribute a different fund under ’ 
a different portion of the Will. 
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ARGUMENT 

The rule of estoppel by judgment is no more applicable 
to the claim here advanced by appellant than is the doc¬ 
trine of res judicata. Appellees’ argument to the contrary 
(pp. 17-21 of their brief) is refuted by their own cited 
cases and quotations. 

One of the cases cited by appellees, Cromwell v. County 
of Sac, 94 U. S. 351, 24 L. Ed. 195, is a scholarly disserta¬ 
tion on the rule of estoppel. The opinion of the Court, as 
a whole, is excellent authority for the proposition that 
Edgar J. Orme is not estopped by the 1923 decree, distrib¬ 
uting under the Harry A. Orme Trust portion of the Will, 
from asserting his claim as a survivor, in the present action 
for an order of distribution, under the Five Brothers Trust. 

In the Cromwell case, the plaintiff had brought an earlier 
action against a county in Iowa upon certain interest cou¬ 
pons originally attached to bonds issued by the county for 
the erection of a court house. In the prior action it was 
determined that the bonds were void as against the county 
in the hands of parties who did not acquire them before 
maturity for value, and inasmuch as the plaintiff in that 
action had not proved that he had given such value, it was 
adjudged that he was not entitled to recover. Held: that 
the judgment did not estop the plaintiff, holding other 
bonds of the same series, and other coupons attached to 
the same bonds as in the original action, from showing in 
a second action against the county that he acquired such 
other bonds and coupons for value before maturity. 

The Court said, 294 U. S. at 356, 24 L. Ed. at 199: 

“It is not believed that there are any cases going to 
the extent that because in the prior action a different 
question from that actually determined might have 
arisen and been litigated, therefore such possible ques¬ 
tion is to be considered as excluded from considera¬ 
tion in a second action between the same parties on a 
different demand, although loose remarks looking in 
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that direction may be found in some opinions. On I 
principle, a point not in litigation in one action cannot l 
be received as conclusively settled in any subsequent j 
action upon a different cause, because it might have 
been determined in the first action.” 

Clearly, the portion of the 1923 decree purporting to con- j 
strue the Five Brothers Trust was an irrelevant discussion 
of “a different question from that actually determined.” j 
It cannot, therefore, “be received as conclusively settled 
in any subsequent action upon a different cause, because it 
might have been determined in the first action.” 

In all the cases cited by appellees in which the rule of 
estoppel was used (as it was not in Cromwell) to bar a 
claim, it appears to have been found that the precise ques- j 
tion at issue in the later action—not some different ques- | 
tion—had been controverted and determined in the former, j 
or that there was a basic inconsistency between the posi- j 
tions advanced by the same party in the earlier and later 
actions. Neither situation obtains in this case. Appel¬ 
lant’s position here, for example, is certainly not compara- ! 
ble in the slightest degree to that of the party whose claim j 
was rejected by the court in Meyers v. Kooke, 146 Md. 471, j 
126 Atl. 710, cited at page 21 of appellee’s brief. There, | 
a legatee who had accepted a legacy under a will later filed j 
a caveat against the same will. The inconsistency of the 
two positions of the same party there was clear. No such 
inconsistency exists here. 

It is respectfully submitted that the facts and legal rea- j 
soning in Laughlin’s Estate , 336 Pa. 529, 9 A. 2d 383, are | 
parallel to and applicable in this cause. In that case, the 
testator had died in 1919, leaving a widow, five children, j 
and a will. By the 25th paragraph of the will, testator 
divided his residuary estate into five equal parts. To each I 
of three of his children he gave a one-fifth share absolutely j 
and in fee simple. The other two one-fifth shares were put | 
in trust, each such share to provide a life income for tes- j 
tator’s other two children, James and John. The contro- j 

i 

i 

i 

I 
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versy arose from this language in the will: “Should either 
of my tw’o children, John Page Laughlin and James Laugh- 
lin, 3rd, die, leaving no issue to survive him, or them, then 
the principal of the one-fifth part or portion of my residu¬ 
ary estate, given to either or both of my said sons so dying, 
shall be divided equally between my surviving children, 
and the issue surviving of any child or children of mine 
who may have died, per stirpes.’ ’ 

James, 3rd, died in 1935, without issue, and the court 
then divided his share into five parts, one of w’hich w’ent to 
each of his (then living) four brothers and sisters, and one 
to his owm administrator. None of the brothers or sisters 
objected to this distribution, and there wras no appeal. 

In 1938 tw’o of the three children w’ho had received their 
one-fifth shares in fee died, each leaving issue. Later in 
1938, John, the remaining life beneficiary of one-fifth, died 
without issue. In the action from which this appeal was 
taken, the one surviving child of testator, and the issue of 
the other two, claimed that John’s one-fifth share should 
be divided, in three equal parts, among them. The admin¬ 
istrators of James and John claimed the division should be 
in five parts, w’ith the estates of James and John each re¬ 
ceiving a share. The administrators urged that the three 
other family branches were estopped to deny the right of 
the estates of James and John to receive a share, because 
of their failure to object to the prior order of distribution, 
in five parts, of James’ one-fifth share. 

The trial court held against the estates of the tw’o life 
beneficiaries and divided John’s one-fifth share into three, 
rather than five, parts. In affirming, the Pennsylvania 
court said, 336 Pa. at 539, 9 A. 2d at 388: 

“The court below’ correctly said: ‘If the conclusion 
reached in the present case be right then it would be 
erroneous to follow the decree in the James Laughlin 
3rd case, for some would partake of the estate who are 
not entitled so to do. No property rights have become 
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vested and the status of the parties has not been inter¬ 
fered with by the decree in the James Laughlin 3rd 
trust estate/ 

“That the decree in the James Laughlin 3rd trust 1 
estate is not binding in this case is well settled. In 
Havir’s Estate, 283 Pa. 292, 297, 129 A. 101, 102, thisj 
court said: ‘We have frequently held that decisions of! 
law made in distributing one fund are not binding in | 
a subsequent distribution of another fund, between the j 
same parties, in the same estate/ In Kellerman’s 
Estate, 52 Pa. Super. 412, affirmed by this court in 
242 Pa. 3, 88 A. 865, 868, it was held: ‘But the rule) 
of estoppel does not extend to the law which was ap-j 
plied in the earlier distribution to the facts there; 
ascertained when it comes to the second distribution.! 
Though the decree in the first may have rested on a 
mistaken application of a rule of law, a circumstance! 
which can only be inquired into on appeal, so long as| 
the decree stands it is conclusive Avith respect to alii 
rights in the fund distributed; but it cannot be made; 
the basis of an estoppel Avhen another distinct fund is! 
to be distributed, though it be part of the same estate.! 
* * * The duty of the auditing judge in distributing on j 
a second amount is to distribute according to law/ See i 
also Reamer’s Estate, 331 Pa. 117, 200 A. 35/’ 

Standing for the same rule, that a decree or order of 
distribution of one fund of an estate is not conclusive in a | 
subsequent contest between the same parties over distribu-1 
tion of another fund of the same estate, are: Edwards 
Estate, 360 Pa. 504, 62 A. 2d 763, 766; Grothe’s Estate, 237 | 
Pa. 262, 85 Atl. 141, 143; Hotaling v. Marsh, 132 N. Y. 29, 
30 N. E. 249; Malona v. Schicing, 101 Ky. 56, 39 S. W. 523; 
Strout v. Cluesley, 125 Me. 171, 132 Atl. 211. 

The foregoing cases clearly demonstrate the error of ap¬ 
pellees’ unsupported and illogical statement, at page 21 of 
their brief, “Appellant cannot noAv say that the portion of 
the judgment which gave him a share of the income from 
the share of the corpus set aside for Harry Orme is right, 
but that portion of the judgment Avhich distributed a share ; 
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of the corpus from which Charles H. Orme derived his in¬ 
come during his lifetime to appellees is wrong/ ’ Of course 
appellant can say, and is saying, exactly that, with the cor¬ 
rection that no portion of the judgment in 1923 “distrib¬ 
uted a share of the corpus from which Charles H. Orme 
derived his income/ ’ Charles H. Orme was himself a bene¬ 
ficiary for 32 years of the 1923 decree. Granted that the 
1923 decree gratuitously and erroneously indicated how 
distribution of the Charles H. Orme share might be made, 
the cases cited hereinabove show plainly that this Court is 
not bound, and the appellant is not estopped, by Justice 
Siddons’ ancient, irrelevant, and, at the time, scarcely 
noticed mistake of law. 

Respectfully submitted, 

Raymond D. Watts 
1324 Wyatt Building 
Washington 5, D. C. 

Attorney for Appellant 

Farley W. Warner 
T. Peter Ansberry 
1324 Wyatt Building 
Of Counsel 
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JOINT BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This appeal is from summary judgment granted in favor 
of claims of appellees, children of deceased sons of Ella 
Orme, against appellant, Edgar J. Orme, the last surviving 
son of Ella Orme, instructing the testamentary Trustee 
under the Will of Ella Orme with respect to distribution of 
income and corpus of a portion of the single testamentary 
trust created by the Will of the decedent. 
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The Ella Orme Will established a single trust which pro¬ 
vided income for each of the six sons of the testatrix. All 
six sons survived her. The provisions of the trust required 
the Trustee to pay the net income in six equal shares, each 
of which was payable to or for the benefit of one of the sons. 
Five of the named sons—'William, James W., Charles H., 
Edgar J. and Gardner P. Orme—were each to receive one- 
sixth of the net income from the total trust estate. The 
remaining one-sixth of the net income of the trust was to 
be paid to two of the beneficiaries, William and Charles H., 
who were charged with “the payment to my son Harry A. 
Orme, of a sum not less than One Hundred (100) Dollars 
per month for his comfort and maintenance, for and during 
his natural life_” (J. A. 14). 

The trust contains clear provisions for the disposition 
of income, but only ambiguous provisions for remainders 
of corpus over. The Will provides that if a deceased son 
left no issue, then the share of the income of the one so 
dying shall be added to the shares of the “survivors”; 
but if a son, dying without issue, is survived by a widow, 
the widow of the deceased son is to receive her husband’s 
income during her widowhood (excepting Harry’s widow 
who was to receive nothing). After the death of the widow 
of the deceased son, however, then the share of the income 
of the deceased son ‘ * shall revert to the shares of my other 
sons” (J. A. 13). Here it is to be noted that disposition 
of income to “my other sons” after the death of a widow, 
is based on words other than those used in disposing of 
income of a deceased son who was not survived by a widow; 
in the latter case, the Will provides for payment of the 
shares of the income of the deceased son, who dies without 
issue, to be added “to the shares of the survivors” (J. A. 
13). Thus “my other sons” is a phrase used interchange¬ 
ably with the word “survivors.” 

There is only one provision contained in the Will (except¬ 
ing with respect to provisions which disinherit the wife and 
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children of Harry) referring to remainders of corpus over 
(J. A. 14, par. 1). That provision is a direction for i 
remainder of corpus over to the children of a deceased sonj, 
and it refers to “the share of the estate from which th^ 
decedent derived his income.” The situation which migh]t 
arise if a son died, survived by issue, prior to the death of 
a son who might die without widow or issue, or even witty 
widow but without issue, with respect to remainder over! 
is not provided for in the Will, except in the ambiguous 
manner that refers to income, noted above. 

There is one other remainder over, both of income and 
corpus, applicable at the death of Harry, the effect oi 
which is to disinherit the family of Harry, but to provide 
equally for the other five sons of the testatrix as to income, 
and their descendants, per stirpes, as to corpus. 

A fair reading of the Will makes it obvious that there! 
is one set of instructions and one trust; that the five 
sons were to share equally as to income; and that their 
descendants, per stirpes, are to share equally as to corpus.j 
Any alternative conclusion would force the proposition thatj 
there can be no differentiation among beneficiaries under 
a single trust, without separating that single trust into! 
many parts. 

Therefore, this Counterstatement of the case is deemed j 
necessary, in part, to point up clearly the error in the 
fundamental approach of appellant in seeking to construe 
the Will of the testatrix by dividing it into more than one 
trust, when in fact the will contains only one trust. The! 
other reasons which it is believed require this Counter-! 
statement of the case will appear from the additional facts j 
hereinafter set forth. 

i 

In July, 1912, testatrix, Ella Orme, died. Her executor, 
The American Security and Trust Company, turned over j 
her residuary estate to itself, as Trustee (Complaint, paras, j 
4 and 5; J. A. 3, 4). 
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William Orme, one of the six sons, died in December, 
1918. The Trustee, pursuant to provisions of the trust, 
distributed to William’s children, in fee simple, one-sixth 
of the corpus of the trust estate. 

In June, 1920, Harry A. Orme, another of the six sons, 
died. Because of the provisions of the Will which disin¬ 
herited Harry’s children and Harry’s widow, the Trustee 
deemed it advisable to obtain judicial construction of the 
Will to determine whether the children of William Orme 
were to receive any part of the corpus of the trust, from 
which the income had theretofore been payable for the 
benefit of Harry. At the same time, the Trustee, being 
aware of the ambiguous provision in the Will respecting 
remainders of corpus over, sought judicial interpretation 
of that provision. Thereupon, the Trustee filed a ‘‘Bill 
to Construe Will” in the then Supreme Court of the Dis¬ 
trict of Columbia in Equity No. 39729 (J. A. 45). The 
appellant, Edgar J. Orme, was named a defendant in that 
action. 

The intention of the Trustee to obtain a construction of 
the entire Will is clearly evinced by the third prayer of 
its Bill, which was as follows: 

“3. That a decree be entered herein, construing the 
last will and testament aforesaid of the said Ella 
Orme, deceased, and particularly the aforesaid pro¬ 
visions thereof relating to the disposition to be made 
of the income and corpus of the certain one-sixth 
(l/6th) part of the residuary trust estate after the 
death of the said Harry A. Orme, deceased; and in¬ 
structing this plaintiff in respect thereof.” (J. A. 
53-54) (Emphasis supplied) 

At the outset of the final decree the Court in Equity 
No. 39729 clearly proceeds to a construction of the entire 
Will (J. A. 16-20, inclusive). Indeed, after the first formal 
paragraph making absolute and final the order pro con- 
fesso theretofore entered against certain of the defendants 
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(including appellant, Edgar J. Orme), the Court, in parah 
graph 2, “interpreting the last will and testament of Elliji 
Orme, deceased, ” first adjudged and decreed that the 
remainder of the corpus of the will of testatrix was to pas$ 
to, and vest in the children of each of the sons, who died 
leaving issue, even though the death of the son without 
issue occurred subsequent to the death of the son who was 
survived by issue. That language is as follows: 

. . if the son so dying as aforesaid, without leaving 
him surviving child or children, or descendants of such^ 
leave no widow surviving him, then immediately upon! 
the death of said son, a one-sixth share of the netj 
income arising from the said residuary trust estate! 
is to be divided equally amongst and paid to the said| 
named sons of the said Ella Orme other than the one| 
so dying, for and during their respective natural lives,| 
the child, children or descendants of any deceased son ,j 
however, who may have died prior to that time leaving 
a child or children or descendants, in lieu of the sharel 
of such income that such deceased ancestor, being the\ 
son of the testatrix, would have taken if living, to\ 
take the same proportionate part or share of the corpus j 
of the residuary trust estate as their deceased an -! 
cestor would have taken of the income if then alive ;j 
and upon the death of any of her said sons leaving him 
surviving a child or children or descendants of such,i 
such child . . . are to take a vested remainder abso-\ 
lutely and in fee simple in such portion of the residuary I 
estate, both real and personal, of said Ella Orme, de-\ 
ceased, as the son of the said testatrix from whom such J 
child or children or descendants of such are descended,\ 
took and enjoyed in the net income of the said residu¬ 
ary estate of the said, testatrix, or would have taken \ 
and enjoyed in said net income, had he continued to j 
live... (J. A. 17). (Emphasis supplied.) 

Hence, in 1923, in Equity No. 39729, the late Mr. Justice 
Siddons determined once and for all, the rights of all of 
the parties, when he expressly directed that on the death 
of a son without issue, the children of a son of the testatrix 
who had theretofore departed this life, are vested wfith : 
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the remainder in that part of the corpus, from which the 
income was theretofore payable to the son dying without 
issue. There appears to be no dispute or difference be¬ 
tween appellant and appellees regarding the contents of 
the decree in Equity No. 39729. It is believed to be con¬ 
ceded by appellant that if the decree in Equity No. 39729 
is followed, it conclusively determines the dispute between 
appellees and appellant in favor of appellees. 

Appellant Edgar J. Orme has not heretofore objected 
to action based on the 1923 Equity decree when the Trustee 
in the past has acted upon it, as more fully hereinafter 
described. 

Appellees, Kathryn E. Orme, Ida Orme Cummings, 
Charles T. Orme and Rita Orme Lee, are the children of 
William Orme, one of the six original sons, mentioned above, 
who died in December, 1918. 

Appellee, Violet E. Orme, is the daughter of Gardner 
P. Orme, another of the six original sons, who died in 
March, 1941. 

Upon the death of Gardner P. Orme in March, 1941, a 
proportionate share of the corpus of the trust was dis¬ 
tributed to appellee Violet E. Orme in fee simple. There 
is no evidence in the record that appellant, Edgar J. Orme, 
objected thereto in any manner. Immediately prior to the 
death of Gardner P. Orme, there were four living brothers, 
(Gardner, James, Charles and appellant Edgar) and two 
deceased brothers (William and Harry). Since Harry’s 
children were disinherited, on Gardner’s death, the three 
brothers surviving him retained rights to income in that 
part of the corpus of the trust from which the income had 
theretofore been payable for the benefit of Harry. Edgar 
J. Orme, the appellant here, thus retained rights to income 
as one of the three surviving brothers following Gardner 
P. Orme’s death. 
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Appellees, Marguerite 0. Dent, Mary Orme Kenn^, 
Kathleen 0. Bolton, James W. Orme, Jr. and Robert (}. 
Orme, are the children of James W. Orme, another of th|e 
six original sons, who died in November, 1954. 

When James W. Orme died in November, 1954, a proj- 
portionate share of the corpus of the trust was distributed 
in fee simple to his surviving children. There were theiji 
only two of the original six brothers surviving, namely,, 
appellant, Edgar, and Charles. There is no evidence in 
the record that appellant, Edgar J. Orme, objected to that 
distribution. On the contrary he continued to receive hii 
share of the income from the part of the corpus, the income 
from which had theretofore been payable for the benefit of 
Harry Orme, the disfavored brother. 

Hence, it is apparent that the 1923 decree in Equity No. 
39729 has not been a dormant, forgotten judicial construc¬ 
tion. On the contrary, the decree has been followed by the 
Trustee, from time to time, as each brother died, and 
appellant, Edgar J. Orme, continued to receive income 
from a part of the corpus of the trust as a result of the 
adjudication contained in the construction of the Will of| 
Ella Orme set out in said decree. 

Accordingly, appellant, Edgar J. Orme, has relied upon! 
and received continuous benefits from the 1923 Equity 
decree to this date. 

Charles H. Orme, the fifth of the six original sons of 
the testatrix, died in May, 1955, leaving neither widow l 
nor issue. According to the decree in Equity No. 39729, j 
the children of William, Gardner and James, are vested 
with a remainder in fee simple in a proportionate part of j 
the corpus of the trust, the income from which had there- ! 
tofore been payable to Charles H. Orme. Appellant, Edgar j 
J. Orme, has certain rights in a proportionate part of the j 
income of the corpus of the trust which had theretofore j 
been payable to Charles H. Orme. According to the 1923 
Equity decree, appellant, Edgar J. Orme retained rights | 
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to one-fourth of the net income which had theretofore been 
payable to Charles H. Orme, for there had been originally 
six sons of the testatrix, one of whom (Harry) had been 
disinherited and one of whom (Charles) had died without 
issue, thus leaving four family branches. 

Appellees, as children of three of the deceased sons of 
the testatrix, respectively claim that each family branch 
should receive one-fourth of that part of the corpus of the 
trust, from which the income had theretofore been payable 
to Charles H. Orme during his lifetime; a legal position 
adjudicated in their favor in 1923, in Equity No. 39729. 

On the other hand, appellant, Edgar J. Orme, claims 
to be entitled to all of the income theretofore payable to 
Charles H. Orme, and claims that the remainder of the 
corpus of the trust estate (including that portion from 
which the income was theretofore payable to Charles H. 
Orme) will pass to and vest in the descendants of appellant, 
Edgar J. Orme, in fee simple. 

The Court below held that the construction advocated 
by appellees is correct and that the entire issue is res 
judicata by virtue of the 1923 decree in Equity No. 39729. 

All parties have agreed that there is no genuine issue 
of material fact. All defendants moved for summary judg¬ 
ment below and argued those motions at a consolidated 
hearing. This appeal was taken from the final judgment 
which granted the motions of each of the appellees and 
denied the motion of appellant. 

SUMMARY OF ARGUMENT 

1. The decision of the District Court in 1923 (in Equity 
No. 39729) was correct because the testatrix left but a 
single will, the manifest intention of which was to benefit 
the descendants of her sons, per stirpes , after the death of 
her five favored sons who were to receive only life estates. 
Moreover, the construction advanced by appellant would 


lead to absurd results, including possible intestacy, despite! 
a large family of the testatrix existing at the time her 
will was drawn and at her death. 

2. The decision of the District Court in 1923 (in Equity 
No. 39729) is res judicata against appellant Edgar J. Orme, 
because the Court in the proceedings in 1923 had jurisdic¬ 
tion of the same parties (or their privies), the same subject ] 
matter, and its decision was permitted to become final j 
without an appeal therefrom being taken. 

3. The decision of the District Court in 1923 (in Equity j 
No. 39729) creates an estoppel against appellant because, j 
for thirty-three years, appellant has been receiving the i 
benefits from the very judgment he now assails. 

4. Appellant’s analysis of the will is in error and the 
rules of law upon which he relies are inapplicable or mis- j 
conceived. The word “survivors” is interchangeable with 
phrases of the testatrix otherwise used, such as “my other | 
sons” and “my other children.” 

ARGUMENT 

i 

1. The Decision of the District Court in 1923 (in Equity No. ! 
39729) Was Correct Because the Testatrix Left But a Single 
Will, the Manifest Intention of Which Was to Benefit the ] 
Descendants of Her Sons Per Stirpes, and the Construction i 
Advanced by Appellant Would Lead to Absurd Results 

The testatrix was survived by six sons, and in effect one j 
of them was disinherited, thus leaving five shares for 
ultimate distribution of the corpus of the testamentary j 
trust. Following the terms of the 1923 Equity decree, j 
and the terms of the will, the shares of three of the sons j 
were distributed prior to the death of Charles H. Orme. j 
Charles H. Orme was survived by neither widow nor des- j 
cendants. Hence, there are four family branches remaining i 
for consideration in the distribution of the share of Charles 
H. Orme. Appellant Edgar J. Orme claims, according to 
paragraph 14 of the Complaint (J. A. 10), that as a “sur- 
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vivor” lie is entitled to the income from the entire share of 
Charles H. Orme, all of his brothers having predeceased 
Charles H. Orme. In his Answer filed below (J. A. 28) 
Edgar J. Orme, made the same claim with the additional 
claim that upon his death his descendants will be vested 
with a fee simple title thereto. 

It is interesting to note that appellant Edgar J. Orme 
makes no statement with respect to the disposition of the 
share of Charles H. Orme or his own share , in case he is 
survived bg no ividoiv or descendants. It is obvious that 
if the contention of Edgar J. Orme were correct, there 
would be a resulting intestacy, a construction abhorred by 
the courts. 

Similarly under the construction contended for by ap¬ 
pellant Edgar J. Orme, had Charles H. Orme been the 
surviving brother there would also have been an intestacy, 
because Charles H. Orme was survived by neither widow 
nor descendants. 

If the Court construed the will of Ella Orme in the 
manner contended for by Edgar J. Orme, and thus con¬ 
strued the will to omit conditions to result in an intestacy, 
then Harry A. Orme, having been survived by a family, 
would share among the lieirs-at-law and next of kin of the 
decedent, a situation directly prohibited by the terms of 
the will, obviously not in accordance with the intention of 
the testatrix. 

Moreover, as has been shown above, it would be absurd 
to construe the will of the testatrix to provide for payment 
of income to a widow of a deceased son, and after the 
death of the widow, not being survived by issue, to add 
the share of the son so deceased to the shares of her other 
sons; and yet, on the other hand to intend to provide that 
simply because a son was not survived by a widow, that 
his surviving brothers, to the exclusion of issue of pre¬ 
deceased brothers, should take. In other words, the testa- 
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trix could not have intended to make provision for dis¬ 
tribution of the share of a son without issue, if that s^n 
were survived by a widow, and a completely different 
method of distribution of the share of a deceased son if 
he were not survived by a widow. 

It is for the foregoing reasons, undoubtedly that Justice 
Siddons construed the will of the testatrix to provide for 
a per stirpital distribution of five branches, which jhe 
clearly did. 

Of course, all of the provisions of the will are to be ife- 
garded in ascertaining the intention of the testatrix, ajid 
the Court may transpose, change or add words in ord^r 
to effect the intention of the testatrix. Walker v. Thomas, 
64 App. D. C. 148, 75 F. 2d 667 (1935); Farrar v. Bingham, 
68 App. D. 0. 93, 93 F. 2d 252 (1937); Pyne v. Pyne, 81 
U. S. App. D. C. 11,154 F. 2d 297 (1946); Lewis v. Cockr^l, 
80 F. Supp. 380 (D. C. D. C. 1948); Hilton v. Kinsey, 88 
U. S. App. D. C. 14, 185 F. 2d 885 (1950). 

It was the obvious intention of the testatrix to provide 
for distribution of the corpus of her estate in five family 
branches (the sixth branch, that of her son Harry, having 
been disfavored). The addition of but few words, in 
accordance with the foregoing rules, effects the intention of 
the testatrix. The one paragraph of the will of the decje- 
dent dealing with a remainder of corpus over, as distin¬ 
guished from a remainder of income, appears as the first 
paragraph at the top of p. 14 of the Joint Appendix, ahd 
it can be clarified by the simple addition of the few" words 
set forth therein in capitals, as follows: 

‘‘Upon the death of my said sons or either of them, 
leaving a child or children surviving or descendants of 
such, I direct that the share of the estate from whijih 
the decedent derived OR WOULD HAVE DERIVED 
his income IF LIVING shall pass to and vest in such 
child or children or the descendants of such, absolutely 
and in fee simple.” 
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This is exactly what Justice Siddons did. 

As has been shown, in the forepart of the will dealing 
with income, the testatrix referred to “the shares of the 
survivors’’ interchangeably with reference to “the shares 
of my other sons.” Hence, it is clear that the use of the 
word “survivors” was a mistake in semantics on the part 
of those who drafted the will. The testatrix had no inten¬ 
tion that any of her sons should take corpus. Her intention 
from the entire will is to limit corpus over to the descend¬ 
ants of her sons, excepting the descendants of Harry, whom 
she disfavored. 

It would be manifestly absurd to construe the will of 
the testatrix to mean that she would favor the unknown 
issue of a surviving son over the unknown issue of her 
other sons, where the will in all other respects treats the 
unknown issue of all of her sons equally (except her son 
Harry whom she clearly disfavored). Additionally, it 
would be equally absurd to hold that the will should be 
construed to provide for the unknown issue of a son who 
died after the death of a son without issue, but not to 
provide for the unknown issue of a son who died before 
the death of a son without issue. Had the testatrix desired 
to benefit her sons by assuring income to them as dis¬ 
tinguished from their issue, she would not so clearly have 
provided for distribution of corpus upon the death of a 
son leaving issue. She plainly had the issue of her sons 
in mind as specific objects of her bounty. The time of the 
death of a son could not logically have been important 
to her; words to the contrary in her will could only have 
been a scrivener’s error. 

In the case at bar, it was the manifest intention of the 
testatrix to do exactly what Justice Siddons decreed in 
1923. 

The learned District Judge in the case at bar adequately 
summed up in his memorandum (J. A. 40), as follows: 
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“From a reading of the will, two considerations werej 
paramount in testatrix’s intention: The first is that 
all of her sons should be treated equally, and as far 
as the will goes, that all of the issue of said sons, 
excepting Harry, should be treated equally. The sec¬ 
ond consideration is that while all of testatrix’s sons 
were to have income for life from their respective 
portions of the corpus, the bulk of the estate, the 
corpus was to vest absolutely, not in the sons, but the 
children or descendants of those sons. It can hardly 
be said that the primary concern of testatrix was for 
her sons. Permitting them to enjoy only a life estate 
and reserving for their children enjoyment of the 
corpus refutes that suggestion. 

“The intent to treat the sons, and their issue, alike, j 
and the intent to benefit primarily the issue of said 
sons, is apparent on the face of the will. 

“The construction that the court now places upon the 
will of Ella Orme is the same as the construction 
placed upon it by Justice Siddons.” 

Indeed, an appropriate disposition of this appeal is 
respectfully suggested to be a per curiam affirmance on the 
opinion of the District Judge. 

2. The Decision of the District Court in 1923 (in Equity No. 
39729) is Res Judicata Against Appellant Edgar J. Orme, | 
Because the Court in the Proceedings in 1923 Had Juris- j 
diction of All the Same Parlies (or Their Privies), the Same j 
Subject Matter, and Its Decision Was Permitted to Become 
Final Without an Appeal Therefrom Being Taken 

In the 1923 construction proceeding in the District Court ! 
(Equity No. 39729), appellant, Edgar J. Orme, and all 
appellees (or their ancestors) were made parties litigant. | 
Service of process was completed against all the parties, j 
including appellant; the court was a court of competent 
jurisdiction exercising its jurisdiction over the parties and | 
the subject matter lawfully; and no appeal was taken from j 
a final judgment and decree, which is still in full force and | 
effect. 
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The 1923 decree disposed of the same subject matter, 
involving the rights of the same parties, accruing from the 
same testamentary instrument (i.e. the Ella Orme will), 
as in the case at bar. 

It is submitted that the instant case presents the perfect 
example for the application of the rule of res judicata. 

The foundation or basis of the doctrine of res judicata 
is to prevent the continuation of litigation of questions 
already decided—as a matter of private right and public 
welfare. 30 Am. Jur., Judgments , 165. A final judgment 
rendered by a court of competent jurisdiction, on the merits, 
is conclusive as to the rights of the parties and their 
privies, and as to them constitutes an absolute bar to a sub¬ 
sequent action involving the same claim, demand, and cause 
of action. Id. 172. The bar includes not only matters 
actually determined, but extends also to other matters 
which could properly have been determined in the prior 
action. Id. 179. 

Mr. Justice Harlan, speaking for the Supreme Court, in 
Southern Pacific R. R. Co. v. U. S 168 U. S. 1, at pages 
48-49, 42 L. Ed. 355, 377,18 S. Ct. 18 (1897), said: 

“The general principal announced in numerous cases 
is that a right, question or fact distinctly put in 
issue and directly determined by a court of competent 
jurisdiction, as a ground of recovery, cannot be dis¬ 
puted in a subsequent suit between the same parties or 
their privies; and even if the second suit is for a 
different cause of action, the right, question or fact 
once so determined must, as between the same parties 
or their privies, be taken as conclusively established, so 
long as the judgment in the first suit remains unmodi¬ 
fied. This general rule is demanded by the very object 
for which civil courts have been established, which is to 
secure the peace and repose of society by the settlement 
of matters capable of judicial determination. Its en¬ 
forcement is essential to the maintenance of social 
order; for, the aid of judicial tribunals would not be 
invoked for the vindication of rights of person and 
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property, if, as between parties and their privies, con¬ 
clusiveness did not attend the judgments of such tri¬ 
bunals in respect of all matters properly put in is^ue 
and actually determined by them.” 

This Court, in Woods v. Cannaday, 81 U. S. App. D. C. 
281, 282; 158 F. 2d 181 (1946), stated the rule as follows: 

. . We have held often enough not to require 
repetition that res judicata applies not only to points 
on which the court was actually required to pronounjee 
judgment, but, as well, to every point which properly 
belonged to the subject of the controversy and whijeh 
the parties, in the exercise of reasonable diligence, 
might have brought forward at the time. See United 
States ex rel. Donner Steel Co. v. Interstate Commerce 
Comm., 56 App. D. C. 44, 8 F. 2d 905; Nallc v. Oystdr, 
36 App. D. C. 36.” 

! 

See also the following cases, all of which state the rule 
of res judicata in a similar vein. Baldwin v. Iowa State 
Traveling Men’s Asso., 283 U. S. 522, 525, 75 L. Ed. 124j4, 
51 S. Ct. 517 (1931); Postal Telegraph-Cable Co. v. New¬ 
port, 247 IT. S. 464, 476, 62 L. Ed. 1215, 38 S. Ct. 566 (1918); 
Johannessen v. U. S., 225 U. S. 227, 238, 56 L. Ed. 106|6, 
32 S. Ct. 613 (1912); Fayenveather v. Bitch, 195 U. S. 
276, 299-300, 49 L. Ed. 193, 25 S. Ct. 58 (1904). 

In Grubb v. Public Utilities Commission, 281 U. S. 47Q, 
74 L. Ed. 972, 50 S. Ct. 374 (1930), the Supreme Couijt, 
at page 479, said: 

! 

“. . . A judgment upon the merits in one suit is r<>s 
judicata in another where the parties and subject 
matter are the same, not only as respects matters 
actually presented to sustain or defeat the right as¬ 
serted, but also as respects any other available matter 
which might have been presented to that end.” 

To the same effect, see: Great Atlantic & Pacific Tea Cb. 
v. West, 56 App. D. C. 103, 104, 10 F. 2d 898 (1926); Jack- 
son v. Irving Trust Co., 311 U. S. 494, 503, 85 L. Ed. 297, 61 
S. Ct. 326 (1941). 
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The fact that the 1923 judgment was, as to the appellant, 
based on a decree pro confesso, does not prevent the 
application of the rule of res judicata. In Woods v. Canna- 
day, supra, it is said: 

“Nor is it of any consequence that the judgment was 
entered by default. Any question in that respect is 
laid at rest by the decisions of the Supreme Court that 
judgment entered after default is just as conclusive 
an adjudication between the parties of whatever is 
essential to support the judgment as one entered after 
answer and contest. See Last Chance Mining Co. v. 
Tyler Mining Co., 157 U. S. 683, 691, 15 S. Ct. 733, 
39 L. Ed. 859; Riehle v. Margolies, 279 U. S. 218, 225, 
49 S. Ct. 310, 73 L. Ed. 669.” 

As to “privity”, it is said in 50 Corpus Juris Secundum, 
Judgments, section 810: 

“. . . a successor in interest is concluded by a 
judgment for or against him from whom he derives his 
title, whether it is by purchase, inheritance, devise, 
or otherwise, where his succession accrued subsequent 
to the rendition of the judgment or the commencement 
of the action....” 

Appellant, in his brief at pages 26-28, takes the position 
that the 1923 decision is not res judicata to him in this 
proceeding because (1) this question was not before the 
court in 1923, and (2) the question could not be litigated 
because it depended on a future contingency. The bases of 
this position are not entirely clear to appellees. 

The third and principal prayer in the Trustee’s Bill for 
construction in Equity No. 39729 asks: “That a decree be 
entered herein, construing the last will and. testament afore¬ 
said of the said Ella Orme, deceased. ...” (J. A. 53). 

(Emphasis supplied). The precise factual situation leading 
to the construction proceeding was not unlike the situation 
existing at the commencement of the instant proceeding. 
The trustee was confronted with the problem of distribut¬ 
ing the remainder interest in a share of the corpus from 
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which a deceased son had been receiving income, under aj, 
will which was ambiguous with respect to the distribution 
of the remainder interests under all but one set of circumj 
stances, namely, the death of one of five named sons, “Ieav4 
ing a child or children surviving or descendants oft 
such. . . (J. A. 14). As said above, the trustee praye4 

for a general construction of the will. Appellant was perj 
sonally served and made a party to the action. Not only 
did he not object to the general relief prayed for, he alsb 
did not appeal from or object to the judgment making h 
general construction of the will. He cannot now be heard 
to object to the action taken in 1923. His failure to appeal 
that ruling bars him at this time. Angel v. Bullington, 330 
U. S. 183, 190, 91 L. Ed. 832, 67 S. Ct. 657 (1947). 

It is submitted, therefore, that the 1923 decree of th<j> 
District Court in Equity No. 39729, involving the con¬ 
struction of the will of Ella Orme, deceased, with respect 
to the rights of appellant and appellees, the court having 
jurisdiction of the parties and the subject matter, and 
the decree still being in full force and effect after 33 years, 
is res judicata against appellant, and bars him from litigatl 
ing further at this time a question already decided. 

3. The Decision of the District Court in 1923 (in Equity No. 
39729) Creates an Estoppel Against Appellant Because, for 
33 Years, Appellant Has Been Receiving the Benefits Fronk 
the Very Judgment He Now Assails 

Ever since 1923 appellant Edgar J. Orme has been re¬ 
ceiving a portion of the income from the share theretofore 
allocated to Harry A. Orme, deceased. Hence, appellant 
Edgar J. Orme has benefited from the very judgment whiep 
he now assails, a position contrary to law. 31 Am. Juri 
Judgments, §432: 

“Estoppel. —The circumstances of a particular case 
may be such as to estop a person from setting up thb 
invalidity of a judgment. In this connection it has 
been held that a party cannot be heard to impeach £ 
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judgment which he himself has procured to be entered 
in his own favor, and that one who accepts and retains 
the fruits of a void judgment is estopped from denying 
its validity. These rules are peculiarly applicable 
where the attack upon the judgment is made in a col¬ 
lateral proceeding... 

The foregoing textbook law is reflected in innumerable 
cases. Compton v. Jesup, 167 U. S. 1, 35, 42 L. Ed. 55, 68, 
17 S. Ct. 795 (1S97), where the Court said: 

“But, as we have already said, all parties who have 
had the benefit of the decree of sale are precluded from 
going back of it, and from now raising questions that 
might otherwise have arisen. Not only were those who 
were parties to the proceedings in the Ohio court bound 
by the decree, therein reached, that Compton had a 
right to sell the Ohio line in satisfaction of his lien, 
but the Ohio divisional mortgagees who were not par¬ 
ties to that decree, but who procured, or, at least, have 
acquiesced in, the decree of March 23, 1889, and have 
participated in the benefits of the early sale thus se¬ 
cured, have no right now to object to the enforcement 
of Compton’s lien in the manner pointed out in the 
decree. The Stephen Morgan, 94 U. S. 599; Mount 
Pleasant v. Beckwith, 100 U. S. 527.” 

In Cromwell v. County of Sac, 94 U. S. 351, 352, 353, 24 
L. Ed. 195,197,198 (1877), the Court said: 

“In considering the operation of this judgment, it 
should be borne in mind, as stated by counsel, that 
there is a difference between the effect of a judgment 
as a bar or estoppel against the prosecution of a second 
action upon the same claim or demand, and its effect 
as an estoppel in another action between the same par¬ 
ties upon a different claim or cause of action. In the 
former case, the judgment, if rendered upon the merits, 
constitutes an absolute bar to a subsequent action. It 
is a finality as to the claim or demand in controversy, 
concluding parties and those in privity with them, not 
only as to every matter which was offered and received 
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to sustain or defeat the claim or demand, but as to any 
other admissible matter which might have been offered 
for that purpose. Thus, for example; a judgment ren¬ 
dered upon a promissory note is conclusive as to thej 
validity of the instrument and the amount due uponj 
it, although it be subsequently alleged that perfect de-j 
fenses actually existed, of which no proof was offered, 
such as forgery, want of consideration or payment. If! 
such defenses were not presented in the action, and| 
established by competent evidence, the subsequent alle-! 
gation of their existence is of no legal consequence. | 
The judgment is as conclusive, so far as future proceed- j 
ings at law are concerned, as though the defenses never; 
existed. The language, therefore, which is so often j 
used, that a judgment estops not only as to every! 
ground of recovery or defense actually presented in the! 
action, but also as to every ground which might have j 
been presented, is strictly accurate, when applied to the ! 
demand or claim in controversy. Such demand or 
claim, having passed into judgment, cannot again be j 
brought into litigation between the parties in proceed- j 
ings at law, upon any ground whatever. 

“But where the second action between the same par- j 
ties is upon a different claim or demand, the judgment j 
in the prior action operates as an estoppel only as to 
those matters in issue or points controverted, upon the | 
determination of which the finding or verdict w r as ren-! 
dered. In all cases, therefore, where it is sought to 
apply the estoppel of a judgment rendered upon one j 
cause of action to matters arising in a suit upon a 
different cause of action, the inquiry must always be 
as to the point or question actually litigated and deter- j 
mined in the original action; not what might have been i 
thus litigated and determined. Only upon such matters j 
is the judgment conclusive in another action.” 

Again, in Bidwell v. Bidwell, 139 N. C. 402, 52 S. E. 55, 
38, 111 Am. St. Rep. 797, 804 (1905), the Court said: 

“. . . Again, after considerable delay, in apparent 
acquiescence, she brings this suit, seeking further al- | 
lowance for support. The defendant, in the mean¬ 
while, in reliance on the decrees of two courts—one of 
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them certainly having full jurisdiction of both cause 
and parties—has married another woman, and had a 
child born to him by this marriage. 

“Apart from the estoppel by record on the principal 
question, there is strong authority for holding that the 
plaintiff is estopped by conduct in pais from asserting 
any further claim for pecuniary allowance against the 
defendant:.. 

Similarly in Githens v. Githens, 78 Colo. 102, 239 Pac. 
1023, 43 A. L. R. 547, 548 (1925), the Court said: 

“In a recent case, Hinderlider et al. v. Town of 
Berthoud, 77 Colo. 504, 238 Pac. 64, we reannounced 
the settled doctrine in this jurisdiction that a party 
who procures or gives his consent to a decree, even 
though it be void as beyond the power of the court to 
pronounce, is estopped to question its validity....” 

Compare Jamison v. Garrett, 92 U. S. App. D. C. 232, 205 
F. 2d 15 (1953). 

Compare also the long-time acquiescence of appellant 
Edgar J. Orme in the 1923 decree with the effect of 
acquiescence in the construction of a will noted at 136 
A. L. R. 1184 (1942): 

“Thus, in Farnam v. Farnam (1910) 83 Conn 369, 
77 A 70, where a will creating a trust, with provision 
for the accumulation of the income of the trust fund, 
subject to the payment of annuities, had been judicially 
construed, the court, in another proceeding for con¬ 
struction of the same will many years later, and after 
the death of some of the annuitants, said: ‘To the 
extent that this judgment established the construction 
of the will, or declared its operative effect in matters 
concerning which there were or are existing rights and 
interests, it was a judicial declaration which we ought 
not to disturb, whatever our conclusions might be upon 
the questions decided, were they now presented for the 
first time. The parties interested have for these many 
years, doubtless, regulated their lives and their affairs 
in conformity to it, and all those and their privies whose 
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rights as between each other were thereby directly fixed, 
and determined acquired property rights which became 
vested in them by the court’s action.... In so far as our 
advice is asked for the purpose of having a formal 
declaration concerning conditions not directly passed 
upon before, but which involved as factors in them con¬ 
clusions embodied in the former judgment, or under¬ 
lying it, it is our manifest duty to accept the former 
conclusions as fixing the law of the instrument in so 
far as they go, and thus pursue the only course which 
can make the operation of the will consistent through¬ 
out, and deal with the rights and interests of all parties 
upon an equal basis.’ ” 

In Meyers v. Koolce, 146 Md. 471, 474, 475, 126 Atl. 710 
(1924), the Court quoted with approval the following: 

“In Fisher v. Boyce, 81 Md. 52 . . . the controlling 
principle was thus stated: ‘A party cannot, either in 
the course of litigation or in dealings in pais, occupy 
inconsistent positions; and where one has an election 
between several inconsistent courses of action, he will 
be confined to that which he first adopts. Any decisive | 
act of the party, done with knowledge of his rights and 
of the facts, determines his election and works an 
estoppel. . . ” 

It is submitted therefore, that appellant Edgar J. Orme 
is estopped at this time from asserting a position which is 
inconsistent with the judgment rendered in 1923, and 
acquiesced in for 33 years. Appellant cannot now say that 
the portion of the judgment which gave him a share of the 
income from the share of the corpus set aside for Harry 
Orme is right, but that portion of the judgment which dis¬ 
tributed a share of the corpus from which Charles H. Orme j 
derived his income during his lifetime to appellees is wrong. | 
He could have objected to that ruling in 1923. He did not j 
do so. He is now estopped from doing so. 
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4. Appellant's Analysis of the Will is in Error and the Rules 
of Law Upon Which He Relies Are Inapplicable or Mis¬ 
conceived 

Appellant commences his analysis of the case by insist¬ 
ing upon the separation of the Ella Orme Will into two 
trusts. It is plain that the will includes only one trust and 
with this the learned District Judge agreed: 

“The will set up a single trust in which each of de¬ 
cedent’s six sons shared.” (Memorandum of District 
Judge, J. A. 37.) 

Hence it becomes material to regard all of the provisions 
of the single trust to determine whether it was the intention 
of the testatrix to treat all of her sons equally, as to life 
estates, and the descendants of all her sons equally with 
respect to remainders over (excluding the widow and issue 
of her disfavored son Harry). Of course it is obvious that 
the intention of the testatrix w T as to treat the descendants 
of all of her sons (except Harry) equally as to corpus. 

Her intention in that respect is borne out by the disposi¬ 
tion that she made of the remainder of income following her 
son Harry’s death (J. A. 14) and the remainder of corpus 
following Harry’s death (J. A. 14). She directs that that 
portion of the income payable to Harry during his life, 
after his death, shall “be paid over to my other children,” 
and in the case of the death of any of her other children, 
she directs that a proportionate part of the corpus be dis¬ 
tributed to descendants of her children, without regard to J 

wrhether or not any of her other children have predeceased 
her son Harry. 

In directing disposition of income equally to her five sons 
(J. A. 13), she expressly directs that any son’s share of 1 

income shall be payable to “my other sons” if the son dying \ 

is survived by a widow, without issue. The only ambiguity 
in the w’ill results from the use of the word “survivors” 
when the testatrix directs that the share of the income of 
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any of her sons dying without issue shall he added “to the 
shares of the survivors, ” (J. A. 13) but it is plain in this j 
sense that she used the word “survivors’’ as meaning “my | 
other sons,” which phrase she later on used in the same I 
sentence, (J. A. 13) or that she meant to use the phrase! 
“my other children,” which she used in that portion of the j 
will directing disposition of the income payable after the j 
death of her son Harry (J. A. 14). 

The use of the word “survivors” seems to be the prin-j 
cipal element upon which appellant relies and all of appel-1 
lant’s argument falls if his reliance upon the word “sur-j 
vivors” is misplaced. It plainly is. For instance, In re\ 
Fox’s Estate , 222 Pa. 108, 70 Atl. 954 (1908), involved aj 
controversy similar to that in the case at bar. Although it! 
is true that no will has a twin brother, the will there before | 
the Court followed the pattern of the will in the case at bar,i 
with directions for payment of income equally to the chil-i 
dren of the testator, division of the corpus as each of the 
testator’s daughters died, directions to pay to the descend¬ 
ants of each of the daughters a pro rata part of the corpus, 
and a direction to pay the income of any daughter dying! 
without issue, to the “survivors.” After distribution of aj 
part of the corpus to descendants of a deceased daughter,j 
a daughter without issue died. The controversy, as in the! 
case at bar, was based upon the claim of the surviving 
daughter that as the survivor she should receive all of the| 
income of the daughter dying without issue, regardless of 
the interest of the descendants of daughters of the testator, 
who had predeceased the daughter dying without issue. 
The Court, at 70 Atl. 955-56, rejected the selfish contention 
of the surviving daughter, saying: 

“But this result is clearly not in harmony with the 
general intent and scheme of the testator. He treated 
all his daughters alike, and gave each one-fourth of his 
estate for life, with remainder to her issue. Not one of 
them was vested with power to break the succession of 
her issue in remainder, and nowhere is there any indi- 
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cation that he intended to make any distinction among 
his descendants of the second generation as to their 
ultimate share in his estate. That the issue of a sister 
dying first should thus be cut off from participation in 
the share of a sister dying subsequently without issue 
would be giving an accidental and irrelevant fact an 
effect contrary to the manifest general intent, and an 
exercise of the power withheld from the daughters 
themselves. As said by the auditing judge below: ‘ It 
is well settled, however, that the word “survivor,” or 
“surviving,” will be understood as the equivalent of 
“other,” where in any other sense it would lead to an 
intestacy, or to inequality among those standing in the 
same degree of relationship to the testator, or to a dis¬ 
tribution not in accordance with the general scheme of 
the will in its entirety... .’ 

“It is not necessary to resort to the artificial and arbi- 
trarv construction that ‘ survivors ’ meant survivors at 

W 

the testator’s death. The time in the testator’s mind 
was clearly the death of each daughter dying without 
issue; but he did not mean to make shares of any group 
of his grandchildren dependent on the accident of their 
mother’s survival of her childless sister. The word 
‘other’ very clearly expresses his general intent and 
that is the sense in which he used the word ‘sur¬ 
vivors’.” 

See also, In re Galli’s Estate, 340 Pa. 561, 17 A. 2d 899 
(1941), where the same construction was adopted respect¬ 
ing the meaning of an agreement executed by the parties 
for disposition of the estate of a deceased person. 

Thus it may be seen that the use of the word “survivors” 
was intended by the testatrix in the case at bar to mean 
“my other sons,” and “my other children.” When that 
change is made, the controversy raised by appellant in the 
case at bar is settled once and for all, the meaning of the 
will of the testatrix in the case at bar becomes plain, and 
the difficulties of interpretation or construction, raised by 
appellant, disappear. 
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It is quite true that in some cases the word “survivors’’ 
has a distinct legal meaning from which the Court should 
not depart in the construction of wills or the beneficiary 
provisions of insurance policies, but the ease at bar is not 
one of those. As has been shown above, the Court has 
ample power to interpose, change or add words in order 
to effect the intention of testatrix, and to avoid absurd and j 
injurious results. 

It must be borne in mind that there is no reason why the 
testatrix would have provided for an equal division of the 
part of the corpus from which her son Harry derived his 
income, among her children and descendants of her chil¬ 
dren, and yet adopt some other method of disposition of the 
shares of the corpus from which some other of her sons | 
derived his income. Appellant in no less than four places— j 
pp. 19 and 20, again on p. 20, and pp. 24 and 26 of his 
brief—admits the propriety of the construction of the 1923 
Equity decree with respect to disposition of the share of 
the corpus from which Harry A. Orme derived his income, j 
and yet a reading of that portion of the will of the testatrix 
does not appear to be without its own ambiguities. Hap¬ 
pily it is not necessary to settle those ambiguities in sup¬ 
port of the final judgment below, but the very insistence 
of appellant upon the propriety of the disposition, on a | 
per stirpital basis, of the part of the corpus from which 
Harry A. Orme received his income, makes it difficult to 
understand why a different disposition should be made of 
the share of some other son whose interest in the trust 
likewise lapses. Appellant has suggested no reason for a 
difference in the treatment of the two situations. To rely 
upon a mere difference in language is fatuous reasoning. 
Such an argument completely ignores the directions of the 
testatrix for reversion of the share of a son dying without 
issue, but survived by a widow, “to the shares of my other 
sons.” Nothing could be more absurd than to claim a real j 
difference in language between “my other sons” and “my i 
other children.” Yet appellant seems to make a distinc- ! 
t.ion. For appellant to raise the old argument of differences j 
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between vested and contingent rights is similar to the use 
of bellows in a windstorm, because in neither case are con¬ 
tingent interests in income created. 

The use of the word “survivors” by the testatrix, in de¬ 
scribing rights to income, creates vested, as distinguished 
from contingent, interest. The word “survivors” in the 
District of Columbia is held to apply to those persons who 
survive the testatrix, rather than those persons who sur¬ 
vive the expiration of precedent life estates. O’Brien v. 
Dougherty, 1 App. D. C. 148 (1893); Johnson v. Washington 
Locm d Trust Co., 33 App. D. C. 242 (1909). The term 
“survivors,” in a majority of jurisdictions seems to be 
applied to those persons who survive the testator as dis¬ 
tinguished from those persons who survive precedent life 
estates or each other, unless there is a manifest intention 
of the testator to the contrary. Annot., 114 A. L. R. 4, 11, 
13 (1938). It is certainly not the intention of this brief to 
lose its force by attempting to settle the construction of the 
word “survivors” in the District of Columbia, because the 
question is so complicated and it is actually unnecessary 
to decide it. Yet, one of the points emphasized by appel¬ 
lant is at least nullified by reference to O’Brien v. Dough¬ 
erty, supra, where the Court holds that in a will which 
created a life estate in the wife of the testator, the phrase 
“and after her death to revert to my surviving children” 
was held to describe children surviving the testator rather 
than children surviving his widow, in order to let in chil¬ 
dren other than the last surviving child of the testator. 
It is to be noted, however, that the decision, having been 
promulgated on the basis of the common law, rather than 
the District of Columbia Code (thereafter adopted) held 
the children to take joint tenancies as distinguished from 
tenancies in common. The District of Columbia Code, 
adopted subsequent to the date of the death of the testator 
in 0 ’Brien v. Dougherty, supra, would make the tenancies 
in common rather than joint. Title 45, Section 816, D. C. 
Code (1951); cf. American Security d Trust Co. v. Sullivan, 
72 F. Supp. 925 (D.C. D.C. 1947). 
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Hence, as in Fox’s Estate, supra, it is not necessary to 
affirm the decision of the lower Court by ruling that the 
right to income vested in the children of Ella Orme on the 
ground that the word “survivors” refers to Ella Orme’s 
sons who survived her, rather than those who survived each 
other. It is rather more in line with the meaning and mani¬ 
fest intention of Ella Orme, the testatrix, to hold that the 
word “survivors” in her will, in referring to rights to in¬ 
come, means “others” of her children. And this is but¬ 
tressed by the use of phrases “my other sons” and “my 
other children” which Ella Orme, the testatrix in the case 
at bar, used in her will when she referred elsewhere to 
income. 

Warner v. Warner, et al. — U. S. App. D. C. —, — F. 2d 
—, No. 13030, decided August 30, 1956, does not require 
a different result, nor does it apply to the case at bar. In 
Warner, remainders over of corpus were vested in the 
children of testator while in the case at bar remainders 
are vested in the descendants of the testatrix’s children. 
Indeed, in Warner, this Court recognizes its power to do 
exactly what the learned District Judge did in the case at 
bar, namely, to construe the will to avoid an irrational re¬ 
sult, inconsistent with the evident intent of the will as a 
whole. 

Another of appellant’s points is a strong reliance upon 
Walker v. First Trust and Savings Bank, 12 F. 2d 896 
(C.C.A. 8,1926). The will in that case bears little similarity 
to the will of the testatrix in the case at bar. In Walker, the 
testator treated three married daughters, as a class, in a 
completely different manner than he treated his other un¬ 
married children, both male and female. Separate and 
distinct and different treatment was given by the testator 
to the three named daughters, and in other parts of his 
will he made dispositions from which it was clear to the 
Court that the manifest intention of the testator there indi¬ 
cated “no compelling necessity . . . for giving the word 
other than its ordinary meaning.” Actually the Court, in 
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Walker, reached its conclusion as to the meaning of the 
will of the testator without regard to the use of the word 
“survivor.” In the case at bar, appellant has no case at 
all except through the accident of the use of the word “sur¬ 
vivor.” Appellant in the case at bar would have construc¬ 
tion of the will rest solely upon the use of the word “sur¬ 
vivor” rather than upon a consideration of the whole will 
and an effort to ascertain the intention of the testatrix by 
a consideration of the entire testamentary plan employed. 

Again appellant argues that Harry A. Orme could never 
benefit from the contingent happening of the death of a 
brother before Harry without widow or issue. The basis for 
that argument is completely beyond the understanding of 
appellees, albeit there is ambiguity in the will as to what 
rights Harry might have had had the situation developed, 
which it did not. In his argument that it was not the inten¬ 
tion of the testatrix primarily to benefit her grandchildren, 
appellant wisely avoids a discussion of the difference be¬ 
tween the creation of a life estate and the bequest or 
devise of an absolute or fee simple estate. That grand¬ 
children would receive a smaller sum as part of the corpus 
of the estate of the testatrix, per stirpes, than would her 
sons, is hardly an argument, because obviously it was the 
testamentary plan of the testatrix to provide for a per 
stirpital distribution of corpus among her grandchildren. 

Appellant falls into the same kind of non seqaitur in dis¬ 
cussing the claimed non-applicability of the doctrine of res 
judicata. Assuming, arguendo, that the 1923 Equity decree 
contained error, an appeal from that decree was not taken, 
and so attack upon the decree is foreclosed. Appellant 
argues that a portion of the decree settled a question not 
raised by the pleadings and that the question thus settled 
could not have been raised by the pleadings. Appellant 
does argue that the 1923 decree contained error. But ap¬ 
pellant, having been a party to the 1923 proceeding, and not 
having appealed from the final judgment therein, may not 
now collaterally attack that decree. As has been shown. 
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in other respects appellant relies upon it and has taken 
advantage of it, as well as benefit from it. Hence, public j 
policy will not permit him to deny its finality or efficacy. 
The 1923 Equity judgment did then settle the controversy 
which has now been raised some thirty-three years later by 
appellant in the case at bar. If that 1923 judgment was 
error, appellant should have appealed from it then and not 
taken the benefit of it for the thirty-three years next there¬ 
after ensuing. That the final judgment in the 1923 Equity 
case retained the cause for further proceedings, in no sense 
renders the decree less than a final judgmnt. For appellant 
to argue that it does is merely specious. 

CONCLUSION 

i 

As has been shown above, the controversy in the case at 
bar was settled many years ago by Justice Siddons in 
Equity No. 39729, and his decision was right. Accordingly, 
it is forcefully maintained that this Court should affirm 
the judgment of the Court below and award costs against 
appellant. 
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